Incorporations by Reference in the 21st Century
Question
[submitted by Colorado 9/17/09]

We are considering some changes to our APA and I wanted to find out what other states require with regard to incorporations by reference.  Now that internet access is more readily available, is it acceptable in your state to direct the public to a website for material that has been incorporated by reference into a rule as an alternative to providing access to a print copy of the material?  If possible, could you provide statutory citations.

Responses (from 21 states)
· California  [reply submitted 9/22/09]
California’s regulation regarding incorporation by reference is copied below my signature.  In addition to the document name and revision date being incorporated in the text of a proposed regulation, the document (and revision date) must also be specified in the Notice of Proposed Regulatory Action at the time notice is published for that rulemaking action.  Our regulation on incorporation by reference plainly pertains to a hard copy document and we do not currently allow use of a web link.  We would probably allow the addition of a web link on top of the existing hard copy requirements, however I think it is unlikely that we would amend our rule to allow web links alone due to the frequent changes made to most web pages.  If we decide to go down that road, we would certainly require a revision date as well.   

California Code of Regulations, Title 1, section 20

§ 20. "Incorporation by Reference."
 
(a) "Incorporation by reference" means the method whereby a regulation printed in the California Code of Regulations makes provisions of another document part of that regulation by reference to the other document.

(b) Material proposed for "incorporation by reference" shall be reviewed in accordance with procedures and standards for a regulation published in the California Code of Regulations. Except as otherwise specified in section 11 of these regulations, OAL shall not review material proposed for "incorporation by reference" for compliance with the applicable standards of Government Code section 11349.1 when a California statute or other applicable law specifically requires the adoption or enforcement of the incorporated material by the rulemaking agency.

(c) An agency may "incorporate by reference" only if the following conditions are met:
 (1) The agency demonstrates in the final statement of reasons that it would be cumbersome, unduly expensive, or otherwise impractical to publish the document in the California Code of Regulations.

 
(2) The agency demonstrates in the final statement of reasons that the document was made available upon request directly from the agency, or was reasonably available to the affected public from a commonly known or specified source. In cases where the document was not available from a commonly known source and could not be obtained from the agency, the regulation shall specify how a copy of the document may be obtained.

(3) The informative digest in the notice of proposed action clearly identifies the document to be incorporated by title and date of publication or issuance. If, in accordance with Government Code section 11346.8(c), the agency changes the originally proposed regulatory action or informative digest to include the incorporation of a document by reference, the document shall be clearly identified by title and date of publication or issuance in the notice required by section 44 of these regulations.

 
(4) The regulation text states that the document is incorporated by reference and identifies the document by title and date of publication or issuance. Where an authorizing California statute or other applicable law requires the adoption or enforcement of the incorporated provisions of the document as well as any subsequent amendments thereto, no specific date is required.

 
(5) The regulation text specifies which portions of the document are being incorporated by reference.
 
(d) If the document is a formal publication reasonably available from a commonly known or identified source, the agency need not provide six duplicate copies of the document under Government Code section 11343(c).

(e) Where a regulation which incorporates a document by reference is approved by OAL and filed with the Secretary of State, the document so incorporated shall be deemed to be a regulation subject to all provisions of the APA.
 Note: Authority cited: Section 11342.4, Government Code. Reference: Sections 11343(c), 11344(c), 11344.6, 11346.2, 11346.4, 11346.5 and 11346.8(c), Government Code. 
 
· Delaware  [reply submitted 9/21/09]

Delaware does not have any specific statutory language that deals with incorporation by reference. However, I require agency to follow the standards that I have developed, which mirror what several states require, primarily that the public have the ability to view the full regulation that is being referenced.

· Federal Government  [reply submitted 9/22/09]

When federal agencies incorporate standards by reference into the CFR we allow the agency to include a cite to the website in the CFR, however the agency must still set out in the regulation text traditional contact information for both the publisher of the standard and the agency, including phone numbers.  Agencies must include this information when the standard is only available online as well as when the standard is available in a traditional print format.  See the OFR's Document Drafting Handbook for more information. 

http://www.archives.gov/federal-register/write/handbook/chapter-6.pdf 

· Florida  [reply submitted 9/22/09]
We are very proud of our new law in Florida.  Beginning in January 1, 2011, incorporated material will be submitted to Liz Cloud at the Department of State in electronic form along with the referencing rule.  The incorporated material will be kept on a Department of State server and the electronic version of the rule will contain a hyperlink to the incorporated material.  This does several good things.  First, a person reading the Code online simply has to click on the name of the incorporated material to have it pop up—that’s a lot easier than leaving the rule to search out the incorporated material elsewhere on the web.  Second, the incorporated material can’t be changed by the agency without going through rulemaking, as they are required to do, and the Department of State can provide proof of what is legally enforceable.  Third, it ends the problems with federal or third party websites that have moved or no longer exist, leaving the public unable to find the reference.

Liz Cloud and her folks are right on track in implementing this innovative new system, and she should get some kind of award when it all comes together!

If a state has electronic publication of their rule text, I strongly urge consideration of a system similar to Florida’s.  Here’s the text from our 120.54(1)(i), F.S.:

1.  A rule may incorporate material by reference but only as the material exists on the date the rule is adopted. For purposes of the rule, changes in the material are not effective unless the rule is amended to incorporate the changes. 

2.  An agency rule that incorporates by specific reference another rule of that agency automatically incorporates subsequent amendments to the referenced rule unless a contrary intent is clearly indicated in the referencing rule. A notice of amendments to a rule that has been incorporated by specific reference in other rules of that agency must explain the effect of those amendments on the referencing rules. 

3.  In rules adopted after December 31, 2010, material may not be incorporated by reference unless: 

a.  The material has been submitted in the prescribed electronic format to the Department of State and the full text of the material can be made available for free public access through an electronic hyperlink from the rule making the reference in the Florida Administrative Code; or 

b.  The agency has determined that posting the material on the Internet for purposes of public examination and inspection would constitute a violation of federal copyright law, in which case a statement to that effect, along with the address of locations at the Department of State and the agency at which the material is available for public inspection and examination, must be included in the notice required by subparagraph (3)(a)1.

· Idaho  [reply submitted 9/21/09]

Our statute allows agencies to cite to or provide a link in their rules to a website for any incorporated documents.  Our Supreme Court law library was the official repository for all documents that are incorporated by reference, however, they have asked that we not send any of this material to them because they no longer have room to store it.  The Idaho APA says, “If otherwise unavailable…” the incorporated materials have to be filed with the law library, but very little material is “otherwise unavailable” these days and most of these documents are accessed via the internet.  Also, if an agency has copies of the incorporated documents available for viewing and copying at its central office, the agency is not required to file copies with the law library.

Section 67-5229, Idaho Code, is the statutory provision regarding incorporation by reference.

· Kentucky  [reply submitted 9/21/09]
Currently our statute neither prohibits nor requires the use of a Web site; however, it does state that material incorporated by reference HAS to be filed with the Regulations Compiler (either on paper, CD, or DVD). For example, if an agency plans to use a Web site for the only source for a state application, the agency must print out a copy of the application from the Web site to file simultaneously with the administrative regulation.

-Positive: We have found that it is easier for the majority of the public to obtain access.

-Drawback: We have found that agencies, due to various reasons, are more likely to change information on their own Web site whenever they see something (usually it seems that the higher-ups in the agency tell the Web master and the person who handles the regulations is left out of the loop and the change doesn’t make it through the mandated regulatory process. (Hence the need for the paper version. That way there is a hard copy record to use in comparisons.)

Please also see the links below. Kentucky deals with federal statutes and regulations in a rather unusual manner. (Last link below. Please contact if you would like further information.)

KRS 13A.224. General requirements for incorporation by reference: http://www.lrc.ky.gov/KRS/013A00/224.PDF
KRS 13A.2245. Incorporation of code or uniform standard by reference: http://www.lrc.ky.gov/KRS/013A00/2245.PDF      (2) Is also where we have been adding additional information regarding the Web sites. Language such as: This material may also be obtained on the “Department of Insurance’s Web site at: 

KRS 13A.2251. Information required in administrative regulation when incorporating by reference: http://www.lrc.ky.gov/KRS/013A00/2251.PDF 

KRS 13A.2255. Amendment of material previously incorporated by reference: http://www.lrc.ky.gov/KRS/013A00/2255.PDF 

KRS 13A.2261. Federal statutes and regulations not to be incorporated by reference: http://www.lrc.ky.gov/KRS/013A00/2261.PDF 
· Louisiana  [reply submitted 9/22/09]
The Louisiana APA has no provision allowing incorporation by reference (excepting adopting identical federal statutes, with stipulations).

· Michigan  [reply submitted 9/18/09]
MCL 24.232(4)
(4) An agency may adopt, by reference in its rules and without publishing the adopted matter in full, all or any part of a code, standard or regulation which has been adopted by an agency of the United States or by a nationally recognized organization or association. The reference shall fully identify the adopted matter by date and otherwise. The reference shall not cover any later amendments and editions of the adopted matter, but if the agency wishes to incorporate them in its rule it shall amend the rule or promulgate a new rule therefor. The agency shall have available copies of the adopted matter for inspection and distribution to the public at cost and the rules shall state where copies of the adopted matter are available from the agency and the agency of the United States or the national organization or association and the cost thereof as of the time the rule is adopted.

· Missouri  [reply submitted 9/22/09]
Missouri statute does provide for material to be incorporated by reference in section 536.031.4, RSMo.   Most agencies provide an internet address as well as the agency address where a physical copy of the material may be viewed or copied.  

4. An agency may incorporate by reference rules, regulations, standards, and guidelines of an agency of the United States or a nationally or state-recognized organization or association without publishing the material in full. The reference in the agency rules shall fully identify the incorporated material by publisher, address, and date in order to specify how a copy of the material may be obtained, and shall state that the referenced rule, regulation, standard, or guideline does not include any later amendments or additions. The agency adopting a rule, regulation, standard, or guideline under this section shall maintain a copy of the referenced rule, regulation, standard, or guideline at the headquarters of the agency and shall make it available to the public for inspection and copying at no more than the actual cost of reproduction. The secretary of state may omit from the code of state regulations such material incorporated by reference in any rule the publication of which would be unduly cumbersome or expensive.

· Montana  [reply submitted 9/21/09]
2-4-307. Omissions from ARM or register. (1) An agency may adopt by reference any model code, federal agency rule, rule of any agency of this state, or other similar publication if the publication of the model code, rule, or other publication would be unduly cumbersome, expensive, or otherwise inexpedient. 
     (2) The model code, rule, or other publication must be adopted by reference in a rule adopted under the rulemaking procedure required by this chapter. The rule must contain a citation to the material adopted by reference and a statement of the general subject matter of the omitted rule and must state where a copy of the omitted material may be obtained. Upon request of the secretary of state, a copy of the omitted material must be filed with the secretary of state. 
     (3) A rule originally adopting by reference any model code or rule provided for in subsection (1) may not adopt any later amendments or editions of the material adopted. Except as provided in subsection (5), each later amendment or edition may be adopted by reference only by following the rulemaking procedure required by this chapter. 
     (4) If requested by a three-fourths vote of the appropriate administrative rule review committee, an agency shall immediately publish the full or partial text of any pertinent material adopted by reference under this section. The committee may not require the publication of copyrighted material. Publication of the text of a rule previously adopted does not affect the date of adoption of the rule, but publication of the text of a rule before publication of the notice of final adoption must be in the form of and is considered to be a new notice of proposed rulemaking. 
     (5) Whenever later amendments of federal regulations must be adopted to comply with federal law or to qualify for federal funding, only a notice of incorporation by reference of the later amendments must be filed in the register. This notice must contain the information required by subsection (2) and must state the effective date of the incorporation. The effective date may be no sooner than 30 days after the date upon which the notice is published unless the 30 days causes a delay that jeopardizes compliance with federal law or qualification for federal funding, in which event the effective date may be no sooner than the date of publication. A hearing is not required unless requested under 2-4-315 by either 10% or 25, whichever is less, of the persons who will be directly affected by the incorporation, by a governmental subdivision or agency, or by an association having not less than 25 members who will be directly affected. Further notice of adoption or preparation of a replacement page for the ARM is not required. 
     (6) If a hearing is requested under subsection (5), the petition for hearing must contain a request for an amendment and may contain suggested language, reasons for an amendment, and any other information pertinent to the subject of the rule.

· New Hampshire  [reply submitted 9/22/09]
It has been OK to refer in a rule to an incorporated document on a website, for purposes of public access, but only if there is also identification of a specific edition or date for the document, or the legislature authorizes such an incorporation.  Otherwise, the view here has been that, without a specific date or edition, a website document could be amended without the agency going through the rulemaking process, thereby allowing for rules to be amended automatically without public notice and comment or legislative oversight, which would violate our APA and be invalid.  See NHRSA 541-A:12, III & IV and NHRSA 541-A:22, I.

However, the problem of incorporating documents which exist only on the web or are subject to potentially rapid, periodic change (such as CDC disease reporting guidelines) is a thorny one.  A NH legislative study committee this session (House Bill 129, Chapter 72 of the Laws of 2009) has been authorized to examine this issue, among others. So there may be amendments to our APA in this area next session.

· New Jersey  [reply submitted 9/22/09]
Incorporation by reference in New Jersey administrative rules is governed by N.J.A.C. 1:30-2.2:

1:30-2.2 Incorporation by reference

(a) Specifically designated sections of the following sources may be incorporated into a rule by reference:

1. New Jersey Statutes Annotated;

2. United States Code;

3. New Jersey Session Laws;

4. Code of Federal Regulations;

5. Federal Register;

6. Any uniform system of accounts published by the National Association of Regulatory Utility Commissioners;

7. Any generally available standard published by any of the standardizing organizations listed in the National Bureau of Standards Special Publication 417, Director of United States Standardization Activities or supplements thereto or reissues thereof; or

8. Any other generally available publication approved by the Director.

(b) Any section of a source incorporated by reference shall be made available for public inspection by the adopting agency and shall be available in printed form from the adopting agency or the original source for a reasonable fee.

(c) Any agency incorporating any section of a source by reference shall adopt and file as a rule appropriate language indicating:

1. What is incorporated including either:

i. The specific date or issue of the section of the source incorporated; or

ii. A statement indicating whether the section incorporated includes future supplements and amendments.

2. Where and how a copy of the section may be obtained.

(d) Where a State agency rule elaborates on, or summarizes or paraphrases a State or Federal statute or Federal regulation, the rule shall contain a citation of or reference to that statute or regulation.

In complying with paragraph (c)2, it is acceptable (and very common) for an agency to provide a website address for the incorporated document.

· New Mexico  [reply submitted 9/18/09]
The method to incorporate by reference is established in rule.  Basically there are two types of material that can be incorporated:  U.S. Law and all other material.  U.S. Law is defined as all federal statutes and regulations plus all New Mexico state statutes and rules.  Copies of incorporated U.S. Law does not need to be included with the rule filing in so much that a web address is available.  Incorporations of all other materials must be included with the rule filing.  We request copies so the incorporated material can be kept permanently in the archives when the rules are no longer current.  There is the supposition that U.S. Law will be kept permanently on its own, so that why it is not required with rule filings.

Here is the text from the New Mexico Administrative Code.

1.24.10.22            MATERIAL REFERENCED IN RULES:

              A.           The source of material, which is fully included in the text of the rule, may be given as a citation.  Where there is no intent to include in the rule additional material by incorporation from the cited reference, the source material need not be attached.

              B.           Referenced material (including standards, codes and manuals) incorporated or adopted by rule must be filed as part of that rule which may be accomplished by attachment.

                    (1)     Referenced material that has been formally published does not need to meet style and format requirements of 1.24.10 NMAC.  A copy of this formally published material must be filed.

                    (2)     Other attachments must meet all style, format and filing requirements, including provision of an electronic copy, unless an exception has been granted pursuant to 1.24.10.24 NMAC.

                    (3)     References to U.S. law shall be deemed to be references to the current version of such law, including subsequent amendments, unless otherwise expressly stated in the rule.  References to U.S. law do not require submittal or a copy.  In lieu of submitting a paper copy of these references, the issuing authority shall on the NMAC transmittal form list the references and internet site.  This information shall be verified by the records center at the appropriate internet site to ensure access is available to users of the NMAC.  If an internet site is not available or cannot be located, one paper copy of the attachment shall be filed with the rule for historical reference.

                    (4)     Referenced material, other than U.S. law (including material referenced in New Mexico statutes or the NMAC), shall be the version filed with or referenced by the rule and shall not include any subsequent amendments or changes to the referenced material, unless otherwise expressly stated in the rule.

              C.          Referenced material that is not incorporated in the rule may be referenced in either the text or in an annotation.  Annotations are not part of the rule.

· New York  [reply submitted 9/21/09]

No, automatic updates of IBRs are not permitted in NY.  New York’s IBR provisions are constitutionally based.  I have attached the relevant section, as well as the Executive Law that is intended to implement the constitutional requirement.  These provisions read together do not enable NY to allow agencies’ regulations to have simple reference to an Internet site for the purpose of automatically having the most recent incorporated materials apply to regulatory requirements.  The Ex. L. section specifically requires that the date of the incorporated materials be contained in the rule text that has the IBR.  This is actually an issue that GORR looks for quite carefully and is the bane of most agencies that desire the “flexibility” to have the IBRs automatically refer to the most recent versions of the incorporated materials w/o having to do a rule making.

· North Carolina  [reply submitted 9/22/09]
§ 150B-21.6. Incorporating material in a rule by reference. 

An agency may incorporate the following material by reference in a rule without repeating the text of the referenced material: 

(1) Another rule or part of a rule adopted by the agency. 

(2) All or part of a code, standard, or regulation adopted by another agency, the federal government, or a generally recognized organization or association. 

(3) Repealed by Session Law 1997-34, s 5, effective April 30, 1997 

In incorporating material by reference, the agency must designate in the rule whether or not the incorporation includes subsequent amendments and editions of the referenced material. The agency can change this designation only by a subsequent rule-making proceeding. The agency must have copies of the incorporated material available for inspection and must specify in the rule both where copies of the material can be obtained and the cost on the date the rule is adopted of a copy of the material. 

A statement in a rule that a rule incorporates material by reference in accordance with former G.S. 150B-14(b) is a statement that the rule does not include subsequent amendments and editions of the referenced material. A statement in a rule that a rule incorporates material by reference in accordance with former G.S. 150B-14(c) is a statement that the rule includes subsequent amendments and editions of the referenced material.

· Ohio  [reply submitted 9/18/09]
It is RC 121.71 to 121.76 (http://codes.ohio.gov). Agencies do tend to include websites in their rules but they must include the date. See RC 121.75 specifically.

· Oklahoma  [reply submitted 9/18/09]
In Oklahoma's APA, there is no provision for directing the public to a website for materials that have been incorporated by reference, in lieu of providing access to a print copy.

· Oregon  [reply submitted 9/21/09]
Oregon's ORS 183.355 says, "(1)(a) Each agency shall file in the office of the Secretary of State a certified copy of each rule adopted by it.

(b) Notwithstanding the provisions of paragraph (a) of this subsection, an agency adopting a rule incorporating published standards by reference is not required to file a copy of those standards with the Secretary of State if:

(A) The standards adopted are unusually voluminous and costly to reproduce; and

(b) The rule filed with the Secretary of State identifies the location of the standards so incorporated and the conditions of their availability to the public."

Agencies have become more comfortable with "identifying the location of the standards so incorporated" by citing a web link. And like Ohio, Oregon does have the requirement that when incorporating by reference the agency should expressly state the date of the incorporated materials to avoid confusion or legal challenge as to what particular edition is being adopted.

· Rhode Island  [reply submitted 9/22/09]
The Incorporation by Reference is governed by RI General Law  § 42-35-3.2.

   § 42-35-3.2  Incorporation by reference. – (a) An agency may incorporate the following by reference in its rules without publishing the incorporated material in full: 

   (1) Federal rules, codes, or standards published in full in the Federal Register or the Code of Federal Regulations; 

   (2) Federal rules, codes, or standards that have been properly incorporated by reference in the Federal Register as part of a duly promulgated final rule or in the Code of Federal Regulations pursuant to federal legal requirements; 

   (3) Published codes, standards or guidelines of any nationally recognized scientific or technical association or organization. 

   (b) For the purposes of subdivision (a)(3) of this section, "nationally recognized scientific or technical association or organization" means an association or organization that is regularly in the business of developing scientific or technical standards or guidelines, is recognized by those in the relevant professional community as having a high degree of expertise and competence in its field, and whose publications are widely distributed and easily available throughout the nation and the state of Rhode Island. 

   (c) An agency may incorporate by reference the material set forth in subsection (a) of this section only if the issuing agency, organization, or association makes copies of the material available to the public. An agency may not incorporate any material by reference unless the material has been properly identified in the notice of proposed rule-making pursuant to § 42-35-3. 

   (d) The reference to any incorporated material shall identify the incorporated material by appropriate agency, organization, or association and by date, title, or citation. The reference shall also state that the rule does not include later amendments to or editions of the incorporated material. 

   (e) If an agency proposes to incorporate any material by reference in a state rule, the agency shall maintain a copy of the material and shall allow public inspection of the material and provide copies of any non-copyrighted material to the public at cost upon request beginning no late than the date of publication of the notice of proposed rule-making. If any material to be incorporated by reference has been copyrighted, the agency shall upon request provide information about the publisher and the citation to the material.

· Texas  [reply submitted 9/21/09]
The Texas APA covers incorporation by reference. A secretary of state rule explains the procedure that agencies follow to adopt referenced information. You may be shocked to learn that obtaining the referenced information is not always straight-forward and simple, especially after it is superseded or if an agency neglects to file the referenced information with the secretary of state. Posting the referenced information on a web site is extremely handy in the short term. In Texas there is room for improvement with our handling of incorporation by reference.

Government Code, Chapter 2002.

§2002.014. OMISSION OF INFORMATION.  The secretary of state may omit information from the Texas Register if:

(1)  the secretary determines that publication of the information would be cumbersome, expensive, or otherwise inexpedient;

(2)  on application to the adopting state agency, the information is made available in printed or processed form by the agency; and

(3)  the register contains a notice stating the general subject matter of the information and the manner in which a copy of it may be obtained.

· Wisconsin  [reply submitted 9/22/09]
There is no provision for directing the public to a website in the rule.  However, if the agency lets us know there is a website, we will include a note citing to the website.  Our statute for incorporation is below.  

This raises a couple questions I have wondered about since getting into the code business. The 1st is how standards that are copyrighted and proprietary to a non-governmental entity are being dealt with.  Although our statute says only incorporation of codes that are of limited interest or are readily available when published is permissible, it appears that some of the adopted standards that are not available for free on the web are quite expensive to access or purchase and are such things as certain building codes, which have wide application.  I’ve also wondered if anyone has considered whether there are any constitutional delegation issues in adopting standards that are proprietary to a private entity.  Any insights would be appreciated.

227.21(2)(a)       

(a)  Except as provided in s. 601.41 (3) (b), to avoid unnecessary expense an agency may, with the consent of the attorney general, adopt standards established by technical societies and organizations of recognized national standing by incorporating the standards in its rules by reference to the specific issue or issues of the publication in which they appear, without reproducing the standards in full.

227.21(2)(b)       

(b)  The attorney general shall consent to incorporation by reference only in a rule of limited public interest and in a case where the incorporated standards are readily available in published form or are available on optical disk or in another electronic format.  Each rule containing an incorporation by reference shall state how the material incorporated may be obtained and, except as provided in s. 601.41 (3) (b), that the standards are on file at the offices of the agency and the legislative reference bureau.
