PAGE  
14
Emergency Rules (Repeat Adoptions)
(question submitted 4/4/08)

Emergency Rules (Repeat Adoptions)
Question
[submitted by Rhode Island 4/4/08]

Do any states have specific language (existing in law, regulation, or guideline) that indicates whether an agency may file repeated emergency amendments to the same rule?

For example: Agency files an emergency amendment to an existing rule.  It is in effect for 120 days and renewed once for a period of 90 additional days.  The emergency expires at the end of the 210-day period with no formal rule-making commenced.  Thus, the previous version of the rule (in effect prior to the emergency) resumes effectiveness.  A couple of months go by, and agency wishes to file another emergency amendment to the same rule.

I'm curious to know if any states dictate whether or not agencies are allowed to do this, and whether they indicate circumstances under which they may do so?

Responses (from 20 states)
· Arizona [reply submitted 4/4/08]

In Arizona:

A.R.S. § 41-1026. Emergency rule making, amendment or repeal

A. If an agency makes a finding that a rule is necessary as an emergency measure, the rule may be made, amended or repealed as an emergency measure, without the notice prescribed by sections 41-1021 and 41-1022 and prior review by the council, if the rule is first approved by the attorney general and filed with the secretary of state. The attorney general may not approve the making, amendment or repeal of a rule as an emergency measure if the emergency situation is created due to the agency's delay or inaction and the emergency situation could have been averted by timely compliance with the notice and public participation provisions of this chapter, unless the agency submits substantial evidence that the rule is necessary as an emergency measure to do any of the following:
1. Protect the public health, safety or welfare.
2. Comply with deadlines in amendments to an agency's governing law or federal programs.
3. Avoid violation of federal law or regulation or other state law.
4. Avoid an imminent budget reduction.
5. Avoid serious prejudice to the public interest or the interest of the parties concerned.
B. Within sixty days of receipt, the attorney general shall review the demonstration of emergency and the rule in accordance with the standards prescribed in section 41-1044.
C. After the rule is filed with the secretary of state, the secretary of state shall publish the rule in the register as provided in section 41-1013.
D. A rule made, amended or repealed pursuant to this section is valid for one hundred eighty days after the filing of the rule with the secretary of state and may be renewed for one more one hundred eighty day period if all of the following occur: 
1. The agency determines that the emergency situation still exists.
2. The agency follows the procedures prescribed in this section.
3. The rule is approved by the attorney general pursuant to this section.

4. The agency has issued the rule as a proposed rule or has issued an alternative proposed rule pursuant to section 41-1022.
5. The agency seeks approval of the renewal from the attorney general before the expiration of the preceding one hundred eighty day period.
6. The agency files notice of the renewal and any required attorney general approval with the secretary of state and notice is published in the register.
E. A rule that is made pursuant to this chapter and that replaces a rule made, amended or repealed pursuant to this section shall expressly repeal the rule replaced if it has not expired.
Our rules on the effective date:

R1-1-110. Effective Date
A. For a final or emergency rule, the effective date is 60 days after the date of filing in the Office, unless:
1. The Council or the Attorney General approves an effective date earlier than 60 days after the date of filing in the Office, or
2. An agency specifies an effective date later than 60 days after the date of filing in the Office.
B. For a summary rule, the interim effective date is the date the proposed summary rule is published in the Register. If the Council approves the summary rule and files it in the Office, the interim effective date becomes the permanent effective date 60 days after the date of filing in the Office.
C. For a Notice of Recodification, the effective date is the date of filing in the Office.

· Colorado [reply submitted 4/7/08]

Colorado does not address the issue of repeat adoptions of emergency rules in our APA.  In practice, second adoptions of emergency rules are acceptable, and in fact, necessary in many cases as it is near impossible to put a permanent rule in place before the emergency rule expires.  With the situation you described, in Colorado, the prior version of the permanent rule would not be reinstated.  The expired emergency rule would be removed with nothing to replace it.  The subsequent action two months down the road would be seen as a new rulemaking, but I believe that our Attorney General's office would balk at this sort of use (or misuse) of the emergency rule process if the text or intent of the emergency rule was the same as the previous adoptions and the rulemaking would not move forward.

· Delaware [reply submitted 4/7/08]

Here is the statute in Delaware:
§ 10119. Emergency regulations.

If an agency determines that an imminent peril to the public health, safety or welfare requires the adoption, amendment or repeal of a regulation with less than the notice required by § 10115, the following rules shall apply:

(1) The agency may proceed to act without prior notice or hearing or upon any abbreviated notice and hearing that it finds practicable;

(2) The order adopting, amending or repealing a regulation shall state, in writing, the reasons for the agency's determination that such emergency action is necessary;

(3) The order effecting such action may be effective for a period of not longer than 120 days and may be renewed once for a period not exceeding 60 days;

(4) When such an order is issued without any of the public procedures otherwise required or authorized by this chapter, the agency shall state as part of the order that it will receive, consider and respond to petitions by any interested person for the reconsideration or revision thereof; and

(5) The agency shall submit a copy of the emergency order to the Registrar for publication in the next issue of the Register of Regulations. (60 Del. Laws, c. 585, § 1; 62 Del. Laws, c. 301, § 2; 71 Del. Laws, c. 48, § 10.)

Agencies could file another Emergency Rule a couple of months after the expiration of the additional 60 day period, however, it has never occurred.  

· Florida [reply submitted 4/7/08]

In Florida, an emergency rule is effective the day filed or another date stated in the rule and stays in effect for 90 days. (Rule 1S-1.002, F.A.C. and Section 120.54(4), F.S.). Emergency rules are not repromulgated as an emergency rule. If an agency needs a permanent rule, the agency starts the process to get a permanent rule in place during this 90 days.  In order to promulgate an emergency rule, the agency must certify to this office the following:

1. A statement of the specific facts and reasons for finding an immediate danger to the public health, safety or welfare;

2. A statement of the agency’s reasons for concluding that the procedure used is fair under the circumstances; and

3. Text of rule or rules.

CERTIFICATION OF (NAME OF AGENCY)

EMERGENCY RULES FILED WITH THE

DEPARTMENT OF STATE

I hereby certify that an immediate danger to the public health, safety or welfare requires emergency action and that the attached rule is necessitated by the immediate danger. I further certify that the procedures used in the promulgation of this emergency rule were fair under the circumstances and that the rule otherwise complies with subsection 120.54(4), F.S. The adoption of this rule was authorized by the head of the agency and this rule is hereby adopted upon its filing with the Department of State.

Rule No(s).

(List in Columns) 

Under the provision of paragraph 120.54(4)(d), F.S., this rule takes effect upon filing unless a later time and date less than 20 days from filing, is set out below:

· Illinois [reply submitted 4/7/08]
This link is to the Illinois Procedures Act when referenced in rulemaking;
http://ilga.gov/legislation/ilcs/ilcs4.asp?DocName=000501000HArt%2E+5&ActID=83&ChapAct=5%26nbsp%3BILCS%26nbsp%3B100%2F&ChapterID=2&ChapterName=GENERAL+PROVISIONS&SectionID=35748&SeqStart=3800&SeqEnd=8100&ActName=Illinois+Administrative+Procedure+Act%2E
(5 ILCS 100/5-45) (from Ch. 127, par. 1005-45) 
Sec. 5-45. Emergency rulemaking.

(a) "Emergency" means the existence of any situation that any agency finds reasonably constitutes a threat to the public interest, safety, or welfare.

(b) If any agency finds that an emergency exists that requires adoption of a rule upon fewer days than is required by Section 5-40 and states in writing its reasons for that finding, the agency may adopt an emergency rule without prior notice or hearing upon filing a notice of emergency rulemaking with the Secretary of State under Section 5-70. The notice shall include the text of the emergency rule and shall be published in the Illinois Register. Consent orders or other court orders adopting settlements negotiated by an agency may be adopted under this Section. Subject to applicable constitutional or statutory provisions, an emergency rule becomes effective immediately upon filing under Section 5-65 or at a stated date less than 10 days thereafter. The agency's finding and a statement of the specific reasons for the finding shall be filed with the rule. The agency shall take reasonable and appropriate measures to make emergency rules known to the persons who may be affected by them.

(c) An emergency rule may be effective for a period of not longer than 150 days, but the agency's authority to adopt an identical rule under Section 5-40 is not precluded. No emergency rule may be adopted more than once in any 24 month period, except that this limitation on the number of emergency rules that may be adopted in a 24 month period does not apply to (i) emergency rules that make additions to and deletions from the Drug Manual under Section 5-5.16 of the Illinois Public Aid Code or the generic drug formulary under Section 3.14 of the Illinois Food, Drug and Cosmetic Act, (ii) emergency rules adopted by the Pollution Control Board before July 1, 1997 to implement portions of the Livestock Management Facilities Act, or (iii) emergency rules adopted by the Illinois Department of Public Health under subsections (a) through (i) of Section 2 of the Department of Public Health Act when necessary to protect the public's health. Two or more emergency rules having substantially the same purpose and effect shall be deemed to be a single rule for purposes of this Section.

(d) In order to provide for the expeditious and timely implementation of the State's fiscal year 1999 budget, emergency rules to implement any provision of Public Act 90-587 or 90-588 or any other budget initiative for fiscal year 1999 may be adopted in accordance with this Section by the agency charged with administering that provision or initiative, except that the 24-month limitation on the adoption of emergency rules and the provisions of Sections 5-115 and 5-125 do not apply to rules adopted under this subsection (d). The adoption of emergency rules authorized by this subsection (d) shall be deemed to be necessary for the public interest, safety, and welfare.

(e) In order to provide for the expeditious and timely implementation of the State's fiscal year 2000 budget, emergency rules to implement any provision of this amendatory Act of the 91st General Assembly or any other budget initiative for fiscal year 2000 may be adopted in accordance with this Section by the agency charged with administering that provision or initiative, except that the 24-month limitation on the adoption of emergency rules and the provisions of Sections 5-115 and 5-125 do not apply to rules adopted under this subsection (e). The adoption of emergency rules authorized by this subsection (e) shall be deemed to be necessary for the public interest, safety, and welfare. 

(f) In order to provide for the expeditious and timely implementation of the State's fiscal year 2001 budget, emergency rules to implement any provision of this amendatory Act of the 91st General Assembly or any other budget initiative for fiscal year 2001 may be adopted in accordance with this Section by the agency charged with administering that provision or initiative, except that the 24-month limitation on the adoption of emergency rules and the provisions of Sections 5-115 and 5-125 do not apply to rules adopted under this subsection (f). The adoption of emergency rules authorized by this subsection (f) shall be deemed to be necessary for the public interest, safety, and welfare. (Source: P.A. 94-48, eff. 7-1-05; 94-838, eff. 6-6-06; 95-12, eff. 7-2-07; 95-331, eff. 8-21-07.)
This link is for the Administrative Code governing all rulemaking:

http://ilga.gov/commission/jcar/admincode/001/00100100sections.html
Section 100.600  Filing; Agency Certification
Emergency rules shall be filed with the Index Department as provided in this Subpart, Sections 100.220, 100.500, 100.510, and 100.540 of this Part and Section 5-45 of the IAPA.  When an agency files an emergency rule, a situation must exist which the agency finds reasonably constitutes a threat to the public interest, safety or welfare.  Accompanying the emergency rules must be: 
a) a certification of the emergency rules as shown in 100.Appendix C, Illustration C.  This certification must specify the reason for the emergency, and 

b) a cover letter specifying the material being submitted and the reason for submission (filing, Register publication, review, etc.). 

http://ilga.gov/commission/jcar/admincode/001/001001000F06000R.html
Section 100.640  Effectiveness 

a) Pursuant to Section 5-45 of the IAPA, an emergency rule may be in effect for not longer than 150 days.  No emergency rule may be adopted more than once in any 24-month period except as noted in Section 5-45 of the Act.         

1) If the agency involved does not adopt, amend, or repeal, the rule through the general rulemaking process during the 150-day period, the rule shall automatically expire at the end of the period. 

2) If the agency adopts the rule through the general rulemaking process prior to the expiration of the 150-day period, the permanently adopted rule will automatically replace the emergency rule. 

3) If the emergency is due to expire before the expiration of the 150-day period (other than by means of adopting the rule through the general rulemaking process), the date on which the emergency rule is to expire shall be shown on the Notice of Emergency Rules (Amendments, Repealer). 

b) In the event an emergency rule expires without being adopted through the general rulemaking process, the Index Department will replace the expired emergency Sections with the original text of the affected Sections in effect prior to the emergency. (See Section 5-45 of the IAPA)  The agency shall file a new table of contents page(s) with the Index Department.  The new table of contents shall not contain the word "EMERGENCY" under the Section numbers unless another emergency rule is still in effect on that Part.  It shall include an updated main source note entry indicating the emergency expiration date immediately following the emergency affected. 

c) If the expiration involves a new Section, a new table of contents will be required with "emergency expired)" noted next to the Section heading(s) involved; an entry following the emergency action noting the emergency expiration date in the main source note; and a replacement page for the Section showing the Section heading(s) followed by "(emergency expired)" and the Section source note reflecting the emergency action followed by the emergency expiration date. 

d) If the expiration involves a new Part, a replacement page will be required for filing with the proper headings and a source note indicating the emergency action involved and the emergency expiration date. 

http://ilga.gov/commission/jcar/admincode/001/001001000F06400R.html
Section 100.650  Adoption as a Permanent Rule 

An agency may adopt an emergency rule pursuant to Section 5-45 of the Act while simultaneously proposing the rule for permanent adoption.  This proposed rule is subject to the general rulemaking procedures as outlined in this Part.  If the emergency and the proposed rule are identical and appear in the same issue of the Register, the text of the rule need only be printed once.  If the proposed rule and the emergency rule are not identical, the text of both rules must be published in the Register.  If the emergency rule and the proposed rule appear in different issues of the Register, whether or not the rules are identical, the full text of each rule must be printed in the Register. 

http://ilga.gov/commission/jcar/admincode/001/001001000F06500R.html
· Louisiana [reply submitted 4/7/08]

Louisiana does not have specific language stating that an Emergency Rule may be repeated (or re-adopted), it simply states that an Emergency Rule is effective for 120 days and can be effective upon signature or a later date. 

During Hurricanes Katrina and Rita, many--MANY-- Emergency Rules were re-issued (re-adopted). The hurricanes presented a need for temporary rules lasting as long as the need continued. At one point in March 2006, I started a list with 68 Emergency Rules that had to be re-issued (some 4-5 times). I don't have a total count as to how many there were, but it is sufficient to say there were many.
 We were very glad at that point that our APA did not have such language, as this would have definitely presented problems.
· Missouri [reply submitted 4/11/08]

Missouri has specific language by statute that provides that an agency cannot file repeat emergency amendments.  

536.025. 1. A rule may be made, amended or rescinded by a state agency without following the provisions of section 536.021, only if the state agency: 

(1) Finds that an immediate danger to the public health, safety or welfare requires emergency action or the rule is necessary to preserve a compelling governmental interest that requires an early effective date as permitted pursuant to this section; 

(2) Follows procedures best calculated to assure fairness to all interested persons and parties under the circumstances; 

(3) Follows procedures which comply with the protections extended by the Missouri and United States Constitutions; and 

(4) Limits the scope of such rule to the circumstances creating an emergency and requiring emergency action. 

2. At the time of or prior to the adoption of such rule, the agency shall file with the secretary of state and the joint committee on administrative rules the text of the rule together with the specific facts, reasons, and findings which support the agency's conclusion that the agency has fully complied with the requirements of subsection 1 of this section. If an agency finds that a rule is necessary to preserve a compelling governmental interest that requires an early effective date, the agency shall certify in writing the reasons therefor. 

3. Material filed with the secretary of state and the joint committee on administrative rules under the provisions of subsection 2 of this section shall be published in the Missouri Register by the secretary of state as soon as practicable after the filing thereof. Any rule adopted pursuant to this section shall be reviewed by the secretary of state to determine compliance with the requirements for its publication and adoption established in this section, and in the event that the secretary of state determines that such proposed material does not meet those requirements, the secretary of state shall not publish the rule. The secretary of state shall inform the agency of its determination, and offer the agency a chance to either withdraw the rule or to have it published as a proposed rule. 

4. The committee may file with the secretary of state any comments or recommendations that the committee has concerning a proposed or final order of rulemaking. Such comments shall be published in the Missouri Register. 

5. The committee may refer comments or recommendations concerning such rule to the appropriations and budget committee of the house of representatives and the appropriations committee of the senate for further action. 

6. Rules adopted under the provisions of this section shall be known as "emergency rules" and shall, along with the findings and conclusions of the state agency in support of its employment of emergency procedures, be judicially reviewable under section 536.050 or other appropriate form of judicial review. The secretary of state and any employee thereof, acting in the scope of employment, shall be immune from suit in actions regarding the adoption of rules pursuant to this section. 

7. A rule adopted under the provisions of this section shall clearly state the interval during which it will be in effect. Emergency rules shall not be in effect for a period exceeding one hundred eighty calendar days or thirty legislative days, whichever period is longer. For the purposes of this section, a "legislative day" is each Monday, Tuesday, Wednesday and Thursday beginning the first Wednesday after the first Monday in January and ending the first Friday after the second Monday in May, regardless of whether the legislature meets. 

8. A rule adopted under the provisions of this section shall not be renewable, nor shall an agency adopt consecutive emergency rules that have substantially the same effect, although a state agency may, at any time, adopt an identical rule under normal rulemaking procedures. 

9. A rule adopted under the provisions of this section may be effective not less than ten days after the filing thereof in the office of the secretary of state, or at such later date as may be specified in the rule, and may be terminated at any time by the state agency by filing an order with the secretary of state fixing the date of such termination, which order shall be published by the secretary of state in the Missouri Register as soon as practicable after the filing thereof. 

10. If it is found in a contested case by an administrative or judicial fact finder that an agency rule should not have been adopted as an emergency rule as provided by subsection 1 of this section, then the administrative or judicial fact finder shall award the nonstate party who prevails, as defined in this section, its reasonable fees and expenses, as defined in this section. This award shall constitute a reviewable order. If a state agency in a contested case grants the relief sought by the party prior to a finding by an administrative or judicial fact finder that the state agency's action was based on a statement of general applicability which should not have been adopted as an emergency rule, but was in fact adopted as an emergency rule pursuant to this section, then the affected party may bring an action in circuit court of Cole County for the nonstate party's reasonable fees and expenses, as defined in this section. 

11. For the purposes of this section, the following terms mean: 

(1) "Prevails", obtains a favorable order, decision, judgment or dismissal in a civil action or agency proceeding; 

(2) "Reasonable fees and expenses" includes the reasonable expenses of expert witnesses, the reasonable cost of any study, analysis, engineering report, test or project which is found by the court or agency to be necessary for the preparation of the party's case, and reasonable attorney or agent fees. 

(L. 1975 S.B. 58, A.L. 1976 S.B. 478, A.L. 1993 S.B. 52, A.L. 1995 S.B. 3, A.L. 1997 H.B. 850) 

Effective 6-27-97 

CROSS REFERENCE: 

Workers' compensation cases, this section not deemed to govern discovery between parties, RSMo 287.811 

· Montana [reply submitted 4/10/08]

Montana statutes have no provision for renewal of emergency rules because it is felt that the 120 day effective period is ample for completion of conventional rule-making procedures. Here’s the statutory language:

2-4-303.  Emergency or temporary rules. (1) (a) If an agency finds that an imminent peril to the public health, safety, or welfare requires adoption of a rule upon fewer than 30 days' notice and states in writing its reasons for that finding, it may proceed upon special notice filed with the committee, without prior notice or hearing or upon any abbreviated notice and hearing that it finds practicable, to adopt an emergency rule. The rule may be effective for a period not longer than 120 days, after which a new emergency rule with the same or substantially the same text may not be adopted, but the adoption of an identical rule under 2-4-302 is not precluded. Because the exercise of emergency rulemaking power precludes the people's constitutional right to prior notice and participation in the operations of their government, it constitutes the exercise of extraordinary power requiring extraordinary safeguards against abuse. An emergency rule may be adopted only in circumstances that truly and clearly constitute an existing imminent peril to the public health, safety, or welfare that cannot be averted or remedied by any other administrative act. The sufficiency of the reasons for a finding of imminent peril to the public health, safety, or welfare is subject to judicial review upon petition by any person. The matter must be set for hearing at the earliest possible time and takes precedence over all other matters except older matters of the same character. The sufficiency of the reasons justifying a finding of imminent peril and the necessity for emergency rulemaking must be compelling and, as written in the rule adoption notice, must stand on their own merits for purposes of judicial review. The dissemination of emergency rules required by 2-4-306 must be strictly observed and liberally accomplished.

· New Hampshire [reply submitted 4/4/08]

In New Hampshire, emergency rules are governed by NH RSA 541-A:18.  Emergency rules, which are effective upon filing, are effective for 180 days, and the same rule shall not be readopted as an emergency rule.  Also, our legislature's rules oversight committee, the Joint Legislative Committee on Administrative Rules, may petition the agency to repeal the rule if the rule is not necessary to prevent imminent peril to public health or safety.

RSA 541-A:18 states:

       I. If an agency finds that an imminent peril to the public health or safety requires adoption of a rule with less notice than is required under RSA 541-A:6 and states in writing its reasons for that finding, it may proceed to adopt an emergency rule.  The rule may be adopted without having been filed in proposed or final proposed form and may be adopted after whatever notice and hearing the agency finds to be practicable under the circumstances.  The agency shall make reasonable efforts to ensure that emergency rules are made known to persons who may be affected by them.

      II. Notwithstanding RSA 541-A:16, III, emergency rules adopted under this section shall not remain in effect for more than 180 days from the date and time of filing with the director of legislative services.  An agency may propose a permanent rule on the same subject at the same time that it adopts an emergency rule, but it shall not adopt the same emergency rule when the emergency rule expires.
      III. Emergency rules adopted under this section shall include:

            (a)  The name and address of the agency.

            (b)  The statutory authority for the rule.

            (c)  Whether the intended action is an adoption, amendment, or repeal.

            (d)  The rule number and title.

            (e)  A signed and dated statement by the adopting authority explaining the nature of the imminent peril to the public health or safety, including a summary of the effect upon the state if the emergency rule were not adopted.

            (f) A listing of people, enterprises, and government agencies affected by the rule.

            (g) The name, address, and telephone number of an individual in the agency able to answer questions on the emergency rule.

      IV. Emergency rules adopted under this section shall not be adopted solely to avoid the time requirements of this chapter.  The committee may petition the adopting agency to repeal the rule if it determines that the statement of emergency required by RSA 541-A:18, III(e) is inadequate and does not demonstrate that the rule is necessary to prevent an imminent peril to the public health or safety.

      V. Effective rules which are amended or repealed by adoption of an emergency rule shall again be effective in their original form upon expiration of the emergency rule.

      VI.An agency may repeal an emergency rule by filing a statement with the director of legislative services which includes:

            (a) The name and address of the agency.

            (b) The rule number and title.

            (c) The effective date of the repeal.

            (d) The name, address, and telephone number of an individual within the agency able to answer questions about the repeal.

            (e) An explanation of why the rule is being repealed.
· New Jersey [reply submitted 4/7/08]

New Jersey's emergency rulemaking is governed by N.J.S.A. 52:14B-4(c):

(c) If an agency finds that an imminent peril to the public health, safety, or welfare requires adoption of a rule upon fewer than 30 days' notice and states in writing its reasons for that finding, and the Governor concurs in writing that an imminent peril exists, it may proceed without prior notice or hearing, or upon any abbreviated notice and hearing that it finds practicable, to adopt the rule. The rule shall be effective for a period of not more than 60 days unless each house of the Legislature passes a resolution concurring in its extension for a period of not more than 60 additional days. The rule shall not be effective for more than 120 days unless repromulgated in accordance with normal rule-making procedures.
See also N.J.A.C. 1:30-6.5. Case law (Del. Bay Waterman's Ass'n v. N.J. Dep't of Envtl. Prot., 153 N.J. 345, 709 A.2d 192 (1998)) indicates that a second emergency rulemaking that would have the effect of extending the effect of an emergency rulemaking an additional 60 days, filed during the pendency of an emergency rulemaking but based on meeting a different emergency, would be appropriate. In the circumstances you describe, while I am not aware of a matching occurrence here, I think the second emergency rulemaking, coming some months after the first lapsed and the rule returned to its pre-emergency state, would be permissible. Our statute's limitations appear directed towards a continuing period of effectiveness without promulgation in the normal course.
· New Mexico [reply submitted 4/4/08]

In New Mexico, emergency rules generally only last for 30 days unless they are published in the New Mexico Register.  For most agencies, once emergency rules are published they become normal permanent rules.  Here is the text from the State Rules Act:
14-4-5. Filing and compliance required for validity. 
. . . 

Emergency regulations may go into effect immediately upon filing with the records center, but shall be effective no more than thirty days unless they are published in the New Mexico register.    

Licensing boards, however, have additional requirements found in the Uniform Licensing Act.  Here is the text:

61-1-30. Emergency regulations; appeal.

A. If the board determines that an emergency exists which requires immediate action to protect the public peace, health, welfare or safety, it may, with the written concurrence of the governor, adopt a regulation or amendment or repeal thereof, and the emergency regulation shall become effective immediately upon its filing under the State Rules Act [Chapter 14, Article 4 NMSA 1978]. The emergency regulation shall not continue in effect longer than forty-five days unless within that time the board commences proceedings to adopt the regulation by issuing the notice required under Section 61-1-29 NMSA 1978. If the board commences proceedings under Section 61-1-29 NMSA 1978, the emergency regulation shall remain in effect until a permanent regulation takes effect or until the procedures are otherwise completed. In no event shall any emergency regulation remain in effect for more than one hundred twenty days.

. . .

I believe the understanding is that licensing boards cannot renew the emergency rules after 120 days.
· New York [reply submitted 4/7/08]

In New York, agencies are allowed to readopt an emergency rule making. Once an agency has proposed the emergency rule for permanent adoption, SAPA allows for unlimited readodptions as long as certain criteria have been met. I have included excerpts from our State Administrative Procedure Act that govern emergency rule makings. (Note, I have edited the text of the sections below to replace internal references with the information that was being referenced to make it easier to understand)

6.  Notice of emergency adoption. If an agency finds that the immediate adoption of a rule is necessary for the preservation of the public health, safety or general welfare and that compliance with the requirements of completing a proposed rule making  would be contrary to the public interest, the agency may dispense with all or part of such requirements and adopt the rule on an emergency basis.

(b)  Unless otherwise provided by law, such emergency rule shall not remain in effect for longer than ninety days  after being filed with  the secretary  of state unless within such time the agency adopts  the  rule, provided, however, if such emergency rule is  readopted prior to the expiration of such ninety day period such readoption and any subsequent readoptions shall remain in effect for no longer than sixty days.

 (c) An emergency rule which is in regard to security authorizations, corporate or financial structures or reorganization thereof, and for which statute does not require that a public hearing be held prior to adoption, shall not expire if the agency finds that the  purpose of the rule would be frustrated if subsequent notice procedures were required.

(6)(e) If,  prior to the expiration of a rule the agency finds that the readoption of such rule on an emergency basis is necessary for the preservation of  the public health, safety or general welfare, the agency may readopt the rule on an emergency basis. No readoption  shall be filed with the secretary of state unless the agency has submitted a notice of proposed rule making.  No second or subsequent readoption shall be filed with the secretary of state unless the agency at the same time submits an assessment of public comments.

· North Carolina [reply submitted 4/4/08]

In North Carolina, an emergency rule (to meet a serious and unforeseen threat to the public health or safety) [see (a) below] is good for only 60 days [see (d)(4) below] unless a temporary rule – which requires notice, hearing, and review by the Rules Review Commission (RRC) to be certain it satisfies APA requirements – has been submitted to the RRC. The statute does not address repeated filings, but I would assert that it would no longer meet at least one of the criteria to be an emergency rule – unforeseeability. In NC it is so much work to start down the ‘emergency’ path, that I think we’ve only had it once or twice.  Here is the pertinent part of the APA:

§ 150B-21.1A.  Adoption of an emergency rule.
(a) Adoption. – An agency may adopt an emergency rule without prior notice or hearing or upon any abbreviated notice or hearing the agency finds practical when it finds that adherence to the notice and hearing requirements of this Part would be contrary to the public interest and that the immediate adoption of the rule is required by a serious and unforeseen threat to the public health or safety. When an agency adopts an emergency rule, it must simultaneously commence the process for adopting a temporary rule by submitting the rule to the Codifier of Rules for publication on the Internet in accordance with G.S. 150B-21.1(a3). The Department of Health and Human Services or the appropriate rule-making agency within the Department may adopt emergency rules in accordance with this section when a recent act of the General Assembly or the United States Congress or a recent change in federal regulations authorizes new or increased services or benefits for children and families and the emergency rule is necessary to implement the change in State or federal law.

(b) Review. – An agency must prepare a written statement of its findings of need for an emergency rule. The statement must be signed by the head of the agency adopting the rule. When an agency adopts an emergency rule, it must submit the rule and the agency's written statement of its findings of the need for the rule to the Codifier of Rules. Within two business days after an agency submits an emergency rule, the Codifier of Rules must review the agency's written statement of findings of need for the rule to determine whether the statement of need meets the criteria in subsection (a) of this section. In reviewing the statement, the Codifier of Rules may consider any information submitted by the agency or another person. If the Codifier of Rules finds that the statement meets the criteria, the Codifier of Rules must notify the head of the agency and enter the rule in the North Carolina Administrative Code on the sixth business day following approval by the Codifier of Rules.

If the Codifier of Rules finds that the statement does not meet the criteria in subsection (a) of this section, the Codifier of Rules must immediately notify the head of the agency. The agency may supplement its statement of need with additional findings or submit a new statement. If the agency provides additional findings or submits a new statement, the Codifier of Rules must review the additional findings or new statement within one business day after the agency submits the additional findings or new statement. If the Codifier of Rules again finds that the statement does not meet the criteria in subsection (a) of this section, the Codifier of Rules must immediately notify the head of the agency.

If an agency decides not to provide additional findings or submit a new statement when notified by the Codifier of Rules that the agency's findings of need for a rule do not meet the required criteria, the agency must notify the Codifier of Rules of its decision. The Codifier of Rules must then enter the rule in the North Carolina Administrative Code on the sixth business day after receiving notice of the agency's decision. Notwithstanding any other provision of this subsection, if the agency has not complied with the provisions of G.S. 12-3.1, the Codifier of Rules shall not enter the rule into the Code.

(c) Standing. – A person aggrieved by an emergency rule adopted by an agency may file an action for declaratory judgment in Wake County Superior Court pursuant to Article 26 of Chapter 1 of the General Statutes. In the action, the court shall determine whether the agency's written statement of findings of need for the rule meets the criteria listed in subsection (a) of this section and whether the rule meets the standards in G.S. 150B-21.9. The court shall not grant an ex parte temporary restraining order.

Filing a petition for rule making or a request for a declaratory ruling with the agency that adopted the rule is not a prerequisite to filing an action under this subsection. A person who files an action for declaratory judgment under this subsection must serve a copy of the complaint on the agency that adopted the rule being contested, the Codifier of Rules, and the Commission.

(d) Effective Date and Expiration. – An emergency rule becomes effective on the date specified in G.S. 150B-21.3. An emergency rule expires on the earliest of the following dates:

(1) The date specified in the rule.

(2) The effective date of the temporary rule adopted to replace the emergency rule, if the Commission approves the temporary rule.

(3) The date the Commission returns to an agency a temporary rule the agency adopted to replace the emergency rule.

(4) Sixty days from the date the emergency rule was published in the North Carolina Register, unless the temporary rule adopted to replace the emergency rule has been submitted to the Commission.

(e) Publication. – When the Codifier of Rules enters an emergency rule in the North Carolina Administrative Code, the Codifier of Rules must publish the rule in the North Carolina Register. (2003-229, s. 3.)

· Oklahoma [reply submitted 4/4/08]

In Oklahoma, when an agency needs to change something in an emergency rule, the agency can "supersede" that emergency rule with another emergency rule . . . however, the later emergency rule retains the same expiration date as the earlier emergency rule.  This is set out by statute (75 O.S., Section 253(H).  Here's the actual language . . . .

§75-253.  Emergency rules.

H. 1.  If an emergency rule is of a continuing nature, the agency promulgating such emergency rule shall initiate proceedings for promulgation of a permanent rule pursuant to Sections 303 through 308.2 of this title.  If an emergency rule is superseded by another emergency rule prior to the enactment of a permanent rule, the latter emergency rule shall retain the same expiration date as the superseded emergency rule, unless otherwise authorized by the Legislature.

· Pennsylvania [reply submitted 4/4/08]

In Pennsylvania, section 6 of the Regulatory Review Act (71 PS 745.6) does not speak to the issue of repeated emergency amendments.
· South Dakota [reply submitted 4/7/08]

In South Dakota, an emergency rule reverts to the original form 90 days after the emergency rule has been in effect, or at an earlier date if so specified in the rule. (SDCL 1-26-5.1)  Emergency rules are not re-promulgated as emergency rules. If an agency needs a permanent rule, the agency moves the rule into place on a permanent basis while the rule is in effect on an emergency basis. It is very difficult to prove that an emergency exists and the emergency process is not used very often. It most certainly can't be used when the agency has failed to act in a timely manner.

 In order to promulgate an emergency rule, the agency must produce documentation that the emergency rule is necessary because of imminent peril to the public health, safety, or welfare; is necessary to prevent substantial unforeseen financial loss to state government; or is necessary because of the occurrence of an unforeseen event at a time when the adoption of a rule in response to such event by the emergency process is required to secure or protect the best interests of the state or its residents. No agency may use the emergency rule process for the convenience of the agency merely to avoid the consequences for failing to timely promulgate rules. (SDCL 1-26-5)
· Texas [reply submitted 4/7/08]

The Texas APA says this about adoption of an emergency rule:

"A rule adopted under this section may be effective for not longer than 120 days and may be renewed once for not longer than 60 days." 

 Rarely has an agency extended this. The example that comes to mind was for a boll weevil quarantine (but the dates and geographic coverage changed, so it probably really was a separate emergency rule). It is worth noting that emergency rules never go into the Code. Also, it is not unheard of for someone to challenge in court an agency's stated justification for an emergency, and the court has told agencies that administrative expediency is not the same as an emergency. Our office, of course, has no say in whether an emergency reason is valid or not.
· Virginia [reply submitted 4/4/08]

In Virginia, subsections C and D of section 2.2-4011 of the Administrative Process Act provide (i) that an emergency regulation is limited to 12 months duration, (ii) that supplemental emergency provisions relating to the same issue can be promulgated but can not remain effective beyond the 12 month period initially established, and (iii) for a 6-month extension in certain circumstances.  The pertinent statutory text is found below:

C. All emergency regulations shall be limited to no more than twelve months in duration. During the twelve-month period, an agency may issue additional emergency regulations as needed addressing the subject matter of the initial emergency regulation, but any such additional emergency regulations shall not be effective beyond the twelve-month period from the effective date of the initial emergency regulation. If the agency wishes to continue regulating the subject matter governed by the emergency regulation beyond the twelve-month limitation, a regulation to replace the emergency regulation shall be promulgated in accordance with this article. The Notice of Intended Regulatory Action to promulgate a replacement regulation shall be filed with the Registrar within sixty days of the effective date of the emergency regulation and published as soon as practicable, and the proposed replacement regulation shall be filed with the Registrar within 180 days after the effective date of the emergency regulation and published as soon as practicable.
D. In the event that an agency concludes that despite its best efforts, a replacement regulation cannot be adopted before expiration of the 12-month period described in subsection C, it may seek the prior written approval of the Governor to extend the duration of the emergency regulation for a period of not more than six additional months. Any such request must be submitted to the Governor at least 30 days prior to the scheduled expiration of the emergency regulation and shall include a description of the agency's efforts to adopt a replacement regulation together with the reasons that a replacement regulation cannot be adopted before the expiration of the emergency regulation. Upon approval of the Governor, the duration of the emergency regulation shall be extended for a period of no more than six months. Such approval shall be in the sole discretion of the Governor and shall not be subject to judicial review. Agencies shall notify the Registrar of Regulations of the new expiration date of the emergency regulation as soon as practicable.

· Washington [reply submitted 4/4/08]

In Washington state, RCW 34.05.350(2) states “An emergency rule adopted under this section takes effect upon filing with the code reviser, unless a later date is specified in the order of adoption, and may not remain in effect for longer than one hundred twenty days after filing. Identical or substantially similar emergency rules may not be adopted in sequence unless conditions have changed or the agency has filed notice of its intent to adopt the rule as a permanent rule, and is actively undertaking the appropriate procedures to adopt the rule as a permanent rule. This section does not relieve any agency from compliance with any law requiring that its permanent rules be approved by designated persons or bodies before they become effective.”
· West Virginia [reply submitted 4/4/08]

West Virginia Code §29A-3-15(c) states:
"(c) Once an emergency rule expires due to the conclusion of fifteen months or due to the effect of subdivision (2), (3), (4) or (5), subsection (a) of this section, the agency may not refile the same or similar rule as an emergency rule."
They cannot file another emergency rule after the end of 15 months. Also, if the Agency fails to meet certain deadlines included in §29A-3-15, the emergency rule expires and cannot be refiled. If the Legislature disapproved a legislative rule, the Agency may not turn around and refile it as an emergency.
