Emergency Rules 
(Duration; Status of Regulation when Emergency Expires)
Question
[submitted by Colorado 10/22/07]

We are considering making some changes to our APA, so it would be helpful to know how other states deal with emergency rules.

Our APA in Colorado currently allows emergency rules to remain in effect for 3 months, while the rulemaking process to adopt permanent rules takes 3 1/2 to 4 months.  This means that agencies must do second emergency adoption to cover the gap unless they are able to start the permanent rulemaking in advance of the emergency adoption.  We are discussing the possibility of amending the APA to allow emergency rules to remain in effect for 4 months.  For that reason, we would like to know how long emergency rules remain in effect in other states.

Second question.  In Colorado, if an emergency rule that amended an existing rule expires, the expired emergency rule is removed leaving nothing in it's place.  Does the previous permanent rule get reinstated in your state and if so, can you give me a statute citation for the provision that addresses this.

Responses (from 20 states)

· Virginia 
In Virginia, emergency regulations are effective for 12 months; even so, we had the same problem that you are facing because it some times takes longer than 12 months to promulgate a permanent regulation. To address this, legislation was enacted this past session, which added the following language to § 2.2-4011 of the APA:

D. In the event that an agency concludes that despite its best efforts, a replacement regulation cannot be adopted before expiration of the 12-month period described in subsection C, it may seek the prior written approval of the Governor to extend the duration of the emergency regulation for a period of not more than six additional months. Any such request must be submitted to the Governor at least 30 days prior to the scheduled expiration of the emergency regulation and shall include a description of the agency's efforts to adopt a replacement regulation together with the reasons that a replacement regulation cannot be adopted before the expiration of the emergency regulation. Upon approval of the Governor, the duration of the emergency regulation shall be extended for a period of no more than six months. Such approval shall be in the sole discretion of the Governor and shall not be subject to judicial review. Agencies shall notify the Registrar of Regulations of the new expiration date of the emergency regulation as soon as practicable.

Section 2.2-4011 (http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-4011) specifies that an emergency regulation shall be limited to 12 months, and to remain in effect must be promulgated in accordance with the APA. So we take that to mean that when an emergency regulation expires, the permanent regulation in effect prior to the promulgation of the emergency regulation is effective. Tthe emergency regulation never replaces the permanent regulation in the Virginia Administrative Code. We have placed a link to our emergency regulations (http://legis.state.va.us/codecomm/register/emergency_regs/emergencyregs.htm) on our administrative code page so a person can easily click to see any currently effective emergency regulations.

· Oregon
1) We allow temporary rules in Oregon. They can be in effect for any

amount of time up to 180 days. They cannot be extended. Our rulemaking

process to adopt permanent rules takes 2 to 4 months.

2) If an existing rule is amended by a temporary rule that is allowed to

expire, we revert the rule back to its last permanent language. If a

rule is initially adopted as a temporary, and no permanent action is

taken prior to its expiration date, the rule goes away, its rule number

is retired never to be available for re-use. 

· Rhode Island
1.  In Rhode Island, agencies are allowed to file an initial 120-day 

emergency adoption or amendment, and one 90-day renewal if needed.  The 

120 days should be enough time for an agency to formally adopt/amend the 

rules.  If the agency formally adopts or amends the rule prior to the 

expiration of the emergency, the emergency expires upon the effective 

date of the new formal adoption/amendment. 

2.  If an emergency rule expires without any formal adoption/amendment 

to make the change permanent, the previous permanent rule is reinstated.

Our APA (RIGL 42-35-3(b)) 

<http://www.rilin.state.ri.us/Statutes/TITLE42/42-35/42-35-3.HTM> only 

addresses the reasons for, and duration of, emergency rules.  So, a 

couple years ago when I was upgrading our online rule-filing system, I 

requested an opinion from our legal counsel so that I could accommodate 

this exact situation in the database.  

· Delaware
In Delaware the statute governing emergency regulations is 

§ 10119. Emergency regulations.

If an agency determines that an imminent peril to the public health, safety or welfare requires the adoption, amendment or repeal of a regulation with less than the notice required by § 10115, the following rules shall apply:

(1) The agency may proceed to act without prior notice or hearing or upon any abbreviated notice and hearing that it finds practicable;

(2) The order adopting, amending or repealing a regulation shall state, in writing, the reasons for the agency's determination that such emergency action is necessary;

(3) The order effecting such action may be effective for a period of not longer than 120 days and may be renewed once for a period not exceeding 60 days;

(4) When such an order is issued without any of the public procedures otherwise required or authorized by this chapter, the agency shall state as part of the order that it will receive, consider and respond to petitions by any interested person for the reconsideration or revision thereof; and

(5) The agency shall submit a copy of the emergency order to the Registrar for publication in the next issue of the Register of Regulations. (60 Del. Laws, c. 585, § 1; 62 Del. Laws, c. 301, § 2; 71 Del. Laws, c. 48, § 10.

As to the second question, there is no statute that governs what happens when an emergency regulation expires.  When this has occurred in Delaware the regulation just goes away.  

· Michigan
This is what the Michigan APA states:

MCL 24.248 Emergency rules. 

Sec. 48.

(1) If an agency finds that preservation of the public health, safety, or welfare requires promulgation of an emergency rule without following the notice and participation procedures required by sections 41 and 42 and states in the rule the agency's reasons for that finding, and the governor concurs in the finding of emergency, the agency may dispense with all or part of the procedures and file in the office of the secretary of state the copies prescribed by section 46 indorsed as an emergency rule, to 3 of which copies shall be attached the certificates prescribed by section 45 and the governor's certificate concurring in the finding of emergency. The emergency rule is effective on filing and remains in effect until a date fixed in the rule or 6 months after the date of its filing, whichever is earlier. The rule may be extended once for not more than 6 months by the filing of a governor's certificate of the need for the extension with the office of the secretary of state before expiration of the emergency rule. An emergency rule shall not be numbered and shall not be compiled in the Michigan administrative code, but shall be noted in the annual supplement to the code. The emergency rule shall be published in the Michigan register pursuant to section 8.

(2) If the agency desires to promulgate an identical or similar rule with an effectiveness beyond the final effective date of an emergency rule, the agency shall comply with the procedures prescribed by this act for the processing of a rule which is not an emergency rule. The rule shall be published in the Michigan register and in the code.

· Maryland
In Maryland, emergencies typically are for up to 6 months. 

The old statute automatically kicks back in at the expiration of the emergency, under State Government Article, Section 10-111(b)(iv)(ii), Annotated Code of Maryland.

· South Dakota
Emergency rules are effective for 90 days and may not be renewed. Our regular rule making process takes approximately 90 days. In order to get the rule in place before the emergency rule expires, the agency must be in the process of adopting the rule through the regular process.  Our emergency rules carry a special number. All emergency rule numbers are preceded by the number "1". For example: Social Services' rules all start with "67". If I am proposing to adopt Section 67:16:02:01 on an emergency basis, the rule is proposed and filed as Section 167:16:02:01. When it expires, the rule either reverts to the version that existed prior to the adoption of the emergency...or....if the rule was changed under the regular process, it reverts to the newly revised version. Statutory provisions are found at SDCL 1-26-5 and SDCL 1-26-5.1.

· West Virginia
In West Virginia an emergency rule may be in effect for up to 15 months -- non-renewable.  That allows the rules to go through the regular rule making process which takes from 9 months up to 21 months.  The emergency rule must be approved as an emergency by the Secretary of State and must have a proposed Legislative rule going through the process at the same time.  If the emergency rule expires prior to any changes to the Legislative rule becoming effective, the old version prior to the emergency goes back into effect.

· New Hampshire
In New Hampshire, emergency rulemaking is governed in our APA (NHRSA 541-A) by NHRSA 541-A:18. Emergency rules are effective for 180 days upon filing.  An agency shall not adopt the same emergency rule when the emergency rule expires.  See NHRSA 541-A:18, II. The APA in 1973 allowed for a 120-day effective life if necessary to prevent "imminent peril to public health, safety, or welfare".  This was shortened to 90 days and "imminent peril to public health or safety" in 1985, then extended to 120 days in 1988, and then 180 days in 2000.  Extension were made due to the need you mention, having time to complete the regular rulemaking process.

Effective rules which are amended or repealed by adoption of an emergency rule shall again be effective in their original form upon expiration of the emergency rule.  See NHRSA 541-A:18, V.  This provision was added in 1988 to address the problem you indicate.

· Wisconsin
In Wisconsin, emergency rules are effective for 150 days. Emergency rules may be extended for 120 days in no greater than 60 day segments at a time. An agency must petition the Joint Committee for Review of Administrative Rules for any extensions. Although I can not cite a Statute, our interpretation has been that the permanent rule re-emerges once an emergency rule has expired and has not been adopted as a permanent rule. 

· Montana
Montana law allows for emergency rules in 2-4-303, MCA.  Emergency rules can be effective for a period not longer than 120 days and cannot be removed.  State agencies can complete the rulemaking process within 3 months.

If an emergency rule amending an existing rule expires, the original text of the permanent rule is restored.  

· Washington
In Washington, RCW 34.05.350 of the Washington Administrative Procedure Act states:  

    (1) If an agency for good cause finds:

    (a) That immediate adoption, amendment, or repeal of a rule is necessary for the preservation of the public health, safety, or general welfare, and that observing the time requirements of notice and opportunity to comment upon adoption of a permanent rule would be contrary to the public interest; or

    (b) That state or federal law or federal rule or a federal deadline for state receipt of federal funds requires immediate adoption of a rule,

    the agency may dispense with those requirements and adopt, amend, or repeal the rule on an emergency basis. The agency's finding and a concise statement of the reasons for its finding shall be incorporated in the order for adoption of the emergency rule or amendment filed with the office of the code reviser under RCW 34.05.380 and with the rules review committee.

     (2) An emergency rule adopted under this section takes effect upon filing with the code reviser, unless a later date is specified in the order of adoption, and may not remain in effect for longer than one hundred twenty days after filing. Identical or substantially similar emergency rules may not be adopted in sequence unless conditions have changed or the agency has filed notice of its intent to adopt the rule as a permanent rule, and is actively undertaking the appropriate procedures to adopt the rule as a permanent rule. This section does not relieve any agency from compliance with any law requiring that its permanent rules be approved by designated persons or bodies before they become effective.

· Idhao
Section 67-5226(3), Idaho Code (APA) states:  ”In no case shall a [temporary] rule adopted pursuant to this section remain in effect beyond the conclusion of the next succeeding regular session of the legislature unless the rule is approved, amended or modified by concurrent resolution, in which case the rule may remain in effect until the time specified in the resolution or until the rule has been replaced by a final rule.”

This provision of the APA allows the temporary rule to be extended by concurrent resolution and it remains in effect, at least in most cases, until the conclusion of the next succeeding legislative session.  Potentially a temporary rule can remain in effect indefinitely as long as the legislature continues to extend it by concurrent resolution.  If it is not extended, it expires.

If a temporary rule expires, either under its own terms or by a provision of law, the rule reverts back to the text as codified prior to the adoption of the temporary rule.

Back in the good old days a temporary rule was effective for 90 days and the agency could request, and with the approval of the coordinator, get a 9-week extension.  After that the temporary rule expired and reverted back to the previous codified version.

· Texas
1. Emergency rules may be adopted for up to 120 days, effective upon filing, renewable once for a maximum of 180 days.

2. Emergency rules are temporary (never included in the administrative code). An emergency rule overlays an existing rule with the same number during the emergency period, but once the emergency rule expires, the existing rule becomes valid again. Typically, of course, an agency would use the emergency period to propose and adopt amendments to the existing rule in the Code.

· Illinois
The following are the sections of the Illinois Administrative Code for the handling of Emergency Rules.  The rules allow for 150 days maximum then the rule expires.

If the emergency expires without adoption of the permanent rule then the previous permanent rule becomes effective again. 

The link to the webpage: http://ilga.gov/commission/jcar/admincode/001/00100100sections.html
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· Section 100.600 Filing; Agency Certification 
· Section 100.610 Notice of Emergency Rules 
· Section 100.620 Text of Emergency Rules 
· Section 100.630 File Copy of Emergency Rules 
· Section 100.640 Effectiveness 
· Section 100.650 Adoption as a Permanent Rule 
· Section 100.655 Index Department Review of Emergency Rules 
· Section 100.660 Certificate of Review and Approval 
· Section 100.670 Modification of an Emergency Rule 
· Section 100.680 Repeal of an Emergency Rule 
· Missouri
Our APA in Missouri allows emergency rules to remain in effect for 180 days or thirty legislative days whichever is longer.  If a proposed rule is filed at the same time as the emergency rule the proposed may become effective at the same time the emergency expires. The normal time line for a proposed rule is 180 days or thirty legislative days.   The statute does not allow for any renewal or consecutive emergency rules if the proposed is not filed at the same time so it goes into effect prior or simultaneous with the emergency rule expiring.  If the emergency rule and proposed rule are filed so there will be a gap the text of the prior rule goes back into effect until the new proposed would become effective.

· Louisiana
The Louisiana APA allows a maximum effective period of 120 days for an Emergency Rule. This timeframe directly corresponds to the minimum time for a proposed rule to become effective (90 days) and allows the extra 30 days needed for fiscal and economic review.

· California
California's rules on emergencies changed this year. As a result, emergencies first adopted remain in effect for 180 days and can be readopted no more than two times, each for a period of not more than 90 days. 

Per Government Code 11346.1(f), if an emergency expires, the regulation as it existed prior to the emergency amendment becomes effective.

· North Carolina
North Carolina has both emergency and temporary rules. 

Unless the emergency or temporary rule was an adoption, the text of the rule reverts back to the rule in the Administrative Code prior to the effective date of the emergency or temporary rule.

Emergency Rule (NCGS 150B-21.1A )

“An emergency rule expires on the earliest of the following dates:

(1)  The date specified in the rule.

(2)  The effective date of the temporary rule adopted to replace the emergency rule, if the Commission approves the temporary rule.

(3)  The date the Commission returns to an agency a temporary rule the agency adopted to replace the emergency rule.

(4)  Sixty days from the date the emergency rule was published in the North Carolina Register, unless the temporary rule adopted to replace the emergency rule has been submitted to the Commission.”

Temporary Rule – (NCGS 150B-21.1)

A temporary rule expires on the earliest of the following dates:

(1)  The date specified in the rule.

(2)  The effective date of the permanent rule adopted to replace the temporary rule, if the Commission approves the permanent rule.

(3)  The date the Commission returns to an agency a permanent rule the agency adopted to replace the temporary rule.

(4)  The effective date of an act of the General Assembly that specifically disapproves a permanent rule adopted to replace the temporary rule.

(5)  270 days from the date the temporary rule was published in the North Carolina Register, unless the permanent rule adopted to replace the temporary rule has been submitted to the Commission.

· Wyoming
Our emergency rules are in effect for 120 days. An agency is able to promulgate their new permanent rules in this time frame if they stay on top of everything and keep the process moving.

The emergency rules are in effect for the 120 days and the former permanent rule is in a "suspended" status, so to speak, for that time frame. If the agency does not file the new permanent rule within the 120 days, the permanent rule goes back into effect.

