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AN ACT TO IMPROVE AND STREAMLINE THE REGULATORY PROCESS IN ORDER 
TO STIMULATE JOB CREATION, TO ELIMINATE UNNECESSARY REGULATION, 
TO MAKE VARIOUS OTHER STATUTORY CHANGES, AND TO AMEND CERTAIN 
ENVIRONMENTAL AND NATURAL RESOURCES LAWS. 

 
The General Assembly of North Carolina enacts: 
 
 
PART I.  IMPROVE RULE-MAKING PROCESS 

SECTION 1.  G.S. 150B-2 is amended by adding a new subdivision to read: 
"(7a) "Policy" means any nonbinding interpretive statement within the delegated 

authority of an agency that merely defines, interprets, or explains the 
meaning of a statute or rule. The term includes any document issued by an 
agency which is intended and used purely to assist a person to comply with 
the law, such as a guidance document." 

SECTION 2.  G.S. 150B-21.4 reads as rewritten: 
"§ 150B-21.4.  Fiscal notes on rules. 

(a) State Funds. – Before an agency publishes in the North Carolina Register the 
proposed text of adopts a permanent rule change that would require the expenditure or 
distribution of funds subject to the State Budget Act, Chapter 143C of the General Statutes it 
must submit the text of the proposed rule change, an analysis of the proposed rule change, and 
a fiscal note on the proposed rule change to the Office of State Budget and Management and 
obtain certification from the Office of State Budget and Management that the funds that would 
be required by the proposed rule change are available. The agency shall submit the text of the 
proposed rule change, an analysis of the proposed rule change, and a fiscal note on the 
proposed rule change to the Office at the same time as the agency submits the notice of text for 
publication pursuant to G.S. 150B-21.2. The fiscal note must state the amount of funds that 
would be expended or distributed as a result of the proposed rule change and explain how the 
amount was computed. The Office of State Budget and Management must certify a proposed 
rule change if funds are available to cover the expenditure or distribution required by the 
proposed rule change. 

(a1) DOT Analyses. – In addition to the requirements of subsection (a) of this section, 
any agency that adopts a rule affecting environmental permitting of Department of 
Transportation projects shall conduct an analysis to determine if the rule will result in an 
increased cost to the Department of Transportation. The analysis shall be conducted and 
submitted to the Board of Transportation before when the agency publishes the proposed text of 
the rule change in the North Carolina Register.submits the notice of text for publication. The 
agency shall consider any recommendations offered by the Board of Transportation prior to 
adopting the rule. Once a rule subject to this subsection is adopted, the Board of Transportation 
may submit any objection to the rule it may have to the Rules Review Commission. If the Rules 
Review Commission receives an objection to a rule from the Board of Transportation no later 
than 5:00 P.M. of the day following the day the Commission approves the rule, then the rule 
shall only become effective as provided in G.S. 150B-21.3(b1). 

(b) Local Funds. – Before an agency publishes in the North Carolina Register the 
proposed text ofadopts a permanent rule change that would affect the expenditures or revenues 
of a unit of local government, it must submit the text of the proposed rule change and a fiscal 
note on the proposed rule change to the Office of State Budget and Management as provided by 
G.S. 150B-21.26, the Fiscal Research Division of the General Assembly, the North Carolina 
Association of County Commissioners, and the North Carolina League of Municipalities. The 
fiscal note must state the amount by which the proposed rule change would increase or 



 

decrease expenditures or revenues of a unit of local government and must explain how the 
amount was computed. 

(b1) Substantial Economic Impact. – Before an agency publishes in the North Carolina 
Register the proposed text ofadopts a permanent rule change that would have a substantial 
economic impact and that is not identical to a federal regulation that the agency is required to 
adopt, the agency shall prepare a fiscal note for the proposed rule change and have the note 
approved by the Office of State Budget and Management. The agency may request the Office 
of State Budget and Management to prepare the fiscal note only after, working with the Office, 
it has exhausted all resources, internal and external, to otherwise prepare the required fiscal 
note. If an agency requests the Office of State Budget and Management to prepare a fiscal note 
for a proposed rule change, that Office must prepare the note within 90 days after receiving a 
written request for the note. If the Office of State Budget and Management fails to prepare a 
fiscal note within this time period, the agency proposing the rule change shall prepare a fiscal 
note. A fiscal note prepared in this circumstance does not require approval of the Office of 
State Budget and Management. 

If an agency prepares the required fiscal note, the agency must submit the note to the Office 
of State Budget and Management for review. The Office of State Budget and Management 
shall review the fiscal note within 14 days after it is submitted and either approve the note or 
inform the agency in writing of the reasons why it does not approve the fiscal note. After 
addressing these reasons, the agency may submit the revised fiscal note to that Office for its 
review. If an agency is not sure whether a proposed rule change would have a substantial 
economic impact, the agency shall ask the Office of State Budget and Management to 
determine whether the proposed rule change has a substantial economic impact. Failure to 
prepare or obtain approval of the fiscal note as required by this subsection shall be a basis for 
objection to the rule under G.S. 150B-21.9(a)(4). 

As used in this subsection, the term "substantial economic impact" means an aggregate 
financial impact on all persons affected of at least five hundred thousand dollars ($500,000) 
one million dollars ($1,000,000) in a 12-month period. In analyzing substantial economic 
impact, an agency shall do the following: 

(1) Determine and identify the appropriate time frame of the analysis. 
(2) Assess the baseline conditions against which the proposed rule is to be 

measured. 
(3) Describe the persons who would be subject to the proposed rule and the type 

of expenditures these persons would be required to make. 
(4) Estimate any additional costs that would be created by implementation of the 

proposed rule by measuring the incremental difference between the baseline 
and the future condition expected after implementation of the rule. The 
analysis should include direct costs as well as opportunity costs. Cost 
estimates must be monetized to the greatest extent possible. Where costs are 
not monetized, they must be listed and described. 

(5) For costs that occur in the future, the agency shall determine the net present 
value of the costs by using a discount factor of seven percent (7%). 

(b2) Content. – A fiscal note required by subsection (b1) of this section must contain the 
following: 

(1) A description of the persons who would be affected by the proposed rule 
change. 

(2) A description of the types of expenditures that persons affected by the 
proposed rule change would have to make to comply with the rule and an 
estimate of these expenditures. 

(3) A description of the purpose and benefits of the proposed rule change. 
(4) An explanation of how the estimate of expenditures was computed. 
(5) A description of at least two alternatives to the proposed rule that were 

considered by the agency and the reason the alternatives were rejected. The 
alternatives may have been identified by the agency or by members of the 
public. 

(c) Errors. – An erroneous fiscal note prepared in good faith does not affect the validity 
of a rule." 

SECTION 3.(a)  G.S. 150B-21.2(c) reads as rewritten: 



 

"(c) Notice of Text. – A notice of the proposed text of a rule must include all of the 
following: 

(1) The text of the proposed rule.rule, unless the rule is a readoption without 
substantive changes to the existing rule proposed in accordance with 
G.S. 150B-21.3A. 

(2) A short explanation of the reason for the proposed rule and a link to the 
agency's Web site containing the information required by G.S. 150B-19.1(c). 

(3) A citation to the law that gives the agency the authority to adopt the rule. 
(4) The proposed effective date of the rule. 
(5) The date, time, and place of any public hearing scheduled on the rule. 
(6) Instructions on how a person may demand a public hearing on a proposed 

rule if the notice does not schedule a public hearing on the proposed rule and 
subsection (e) of this section requires the agency to hold a public hearing on 
the proposed rule when requested to do so. 

(7) The period of time during which and the person to whom written comments 
may be submitted on the proposed rule. 

(8) If a fiscal note has been prepared for the rule, a statement that a copy of the 
fiscal note can be obtained from the agency. 

(9) The procedure by which a person can object to a proposed rule and the 
requirements for subjecting a proposed rule to the legislative review 
process." 

SECTION 3.(b)  Part 2 of Article 2A of Chapter 150B of the General Statutes is 
amended by adding a new section to read: 
"§ 150B-21.3A.  Periodic review and expiration of existing rules. 

(a) Definitions. – For purposes of this section, the following definitions apply: 
(1) Commission. – Means the Rules Review Commission. 
(2) Committee. – Means the Joint Legislative Administrative Procedure 

Oversight Committee. 
(3) Necessary with substantive public interest. – Means any rule for which the 

agency has received public comments within the past two years. A rule is 
also "necessary with substantive public interest" if the rule affects the 
property interest of the regulated public and the agency knows or suspects 
that any person may object to the rule. 

(4) Necessary without substantive public interest. – Means a rule for which the 
agency has not received a public comment concerning the rule within the 
past two years. A "necessary without substantive public interest" rule 
includes a rule that merely identifies information that is readily available to 
the public, such as an address or a telephone number. 

(5) Public comment. – Means written comments objecting to the rule, in whole 
or in part, received by an agency from any member of the public, including 
an association or other organization representing the regulated community or 
other members of the public. 

(6) Unnecessary rule. – Means a rule that the agency determines to be obsolete, 
redundant, or otherwise not needed. 

(b) Automatic Expiration. – Except as provided in subsection (d1) of this section, any 
rule for which the agency that adopted the rule has not conducted a review in accordance with 
this section shall expire on the date set in the schedule established by the Commission pursuant 
to subsection (d) of this section. 

(c) Review Process. – Each agency subject to this Article shall conduct a review of the 
agency's existing rules at least once every 10 years in accordance with the following process: 

(1) Step 1: The agency shall conduct an analysis of each existing rule and make 
an initial determination as to whether the rule is (i) necessary with 
substantive public interest, (ii) necessary without substantive public interest, 
or (iii) unnecessary. The agency shall then post the results of the initial 
determination on its Web site and invite the public to comment on the rules 
and the agency's initial determination. The agency shall also submit the 
results of the initial determination to the Office of Administrative Hearings 
for posting on its Web site. The agency shall accept public comment for no 
less than 60 days following the posting. The agency shall review the public 



 

comments and prepare a brief response addressing the merits of each 
comment. After completing this process, the agency shall submit a report to 
the Commission. The report shall include the following items: 
a. The agency's initial determination. 
b. All public comments received in response to the agency's initial 

determination. 
c. The agency's response to the public comments. 

(2) Step 2: The Commission shall review the reports received from the agencies 
pursuant to subdivision (1) of this subsection. If a public comment relates to 
a rule that the agency determined to be necessary and without substantive 
public interest or unnecessary, the Commission shall determine whether the 
public comment has merit and, if so, designate the rule as necessary with 
substantive public interest. For purposes of this subsection, a public 
comment has merit if it addresses the specific substance of the rule and 
relates to any of the standards for review by the Commission set forth in 
G.S. 150B-21.9(a). The Commission shall prepare a final determination 
report and submit the report to the Committee for consultation in accordance 
with subdivision (3) of this subsection. The report shall include the 
following items: 
a. The agency's initial determination. 
b. All public comments received in response to the agency's initial 

determination. 
c. The agency's response to the public comments. 
d. A summary of the Commission's determinations regarding public 

comments. 
e. A determination that all rules that the agency determined to be 

necessary and without substantive public interest and for which no 
public comment was received or for which the Commission 
determined that the public comment was without merit be allowed to 
remain in effect without further action. 

f. A determination that all rules that the agency determined to be 
unnecessary and for which no public comment was received or for 
which the Commission determined that the public comment was 
without merit shall expire on the first day of the month following the 
date the report becomes effective in accordance with this section. 

g. A determination that all rules that the agency determined to be 
necessary with substantive public interest or that the Commission 
designated as necessary with public interest as provided in this 
subdivision shall be readopted as though the rules were new rules in 
accordance with this Article. 

(3) Step 3: The final determination report shall not become effective until the 
agency has consulted with the Committee. The determinations contained in 
the report pursuant to sub-subdivisions e., f., and g. of subdivision (2) of this 
subsection shall become effective on the date the report is reviewed by the 
Committee. If the Committee does not hold a meeting to hear the 
consultation required by this subdivision within 60 days of receipt of the 
final determination report, the consultation requirement is deemed satisfied, 
and the determinations contained in the report become effective on the 61st 
day following the date the Committee received the report. If the Committee 
disagrees with a determination regarding a specific rule contained in the 
report, the Committee may recommend that the General Assembly direct the 
agency to conduct a review of the specific rule in accordance with this 
section in the next year following the consultation. 

(d) Timetable. – The Commission shall establish a schedule for the review of existing 
rules in accordance with this section on a decennial basis by assigning each Title of the 
Administrative Code a date by which the review required by this section must be completed. In 
establishing the schedule, the Commission shall consider the scope and complexity of rules 
subject to this section and the resources required to conduct the review required by this section. 
The Commission shall have broad authority to modify the schedule and extend the time for 



 

review in appropriate circumstances. Except as provided in subsection (d1) of this section, if 
the agency fails to conduct the review by the date set by the Commission, the rules contained in 
that Title which have not been reviewed will expire. The Commission may exempt rules that 
have been adopted or amended within the previous 10 years from the review required by this 
section. However, any rule exempted on this basis must be reviewed in accordance with this 
section no more than 10 years following the last time the rule was amended. 

(d1) Rules to Conform to or Implement Federal Law. – Rules adopted to conform to or 
implement federal law shall not expire as provided by this section. The Commission shall 
report annually to the Committee on any rules that do not expire pursuant to this subsection. 

(e) Other Reviews. – Notwithstanding any provision of this section, an agency may 
subject a rule that it determines to be unnecessary to review under this section at any time by 
notifying the Commission that it wishes to be placed on the schedule for the current year. The 
Commission may also subject a rule to review under this section at any time by notifying the 
agency that the rule has been placed on the schedule for the current year." 

SECTION 3.(c)  G.S. 150B-19.2 is repealed. 
SECTION 3.(d)  If G.S. 150B-21.3A, as enacted by subsection (b) of this section, 

becomes law, the Rules Review Commission shall subject rules adopted by the Environmental 
Management Commission related to surface water quality and wetlands to review in the first 
year that the Rules Review Commission establishes for the review of existing rules in 
accordance with G.S. 150B-21.3A. 

SECTION 4.  The Joint Legislative Administrative Procedure Oversight Committee 
shall undertake a study of the exemptions from rule making contained in G.S. 150B-1(d) and 
elsewhere in the General Statutes. For each exemption, the Committee shall evaluate the 
continued need for the exemption and the potential consequences of repeal of the exemption. 
The Committee shall report to the 2014 Regular Session of the 2013 General Assembly on its 
findings and recommendations, including any legislative recommendations for the repeal of 
exemptions. 



 

TITLE 26 – OFFICE OF ADMINISTRATIVE HEARINGS 
 
Notice is hereby given in accordance with G.S. 150B-21.2 that the NC Rules Review Commission intends to adopt 
the rules cited as 26 NCAC 05 .0201-.0210.  
 
Agency obtained G.S. 150B-19.1 certification: 

  OSBM certified on:       
  RRC certified on:       
  Not Required 

 
Link to agency website pursuant to G.S. 150B-19.1(c):  http://www.ncoah.com/rules/ 
 
Proposed Effective Date:  March 1, 2014 
 
Public Hearing: 
Date:  January 16, 2014 
Time:  11:00 a.m. or after the RRC meeting, whichever is later 
Location:  RRC Commission meeting room, 1711 New Hope Church Rd., Raleigh, NC 27609 
 
Reason for Proposed Action:  The proposed adoptions are to set out the RRC procedures for agencies to follow 
in the implementation of S.L. 2013-413.  This law amended the APA to add G.S. 150B-21.3A, the periodic review 
and expiration of existing rules.  These rules establish the procedures the RRC will use in conducting that review 
and establishing deadlines.   
 
Comments may be submitted to:  Joseph J. DeLuca, OAH/Rules Review Commission, 6714 Mail Service Center, 
Raleigh, NC 27699-6714, phone (919) 431-3081, fax (919) 431-3104, email joe.deluca@oah.nc.gov. 
 
Comment period ends:  February 14, 2014 
 
Fiscal impact (check all that apply). 

 State funds affected 
 Environmental permitting of DOT affected 

 Analysis submitted to Board of Transportation 
 Local funds affected 
 Substantial economic impact (≥$1,000,000) 
 No fiscal note required by G.S. 150B-21.4 

 
CHAPTER 05 – RULES REVIEW COMMISSION 

 
SECTION .0200 - PERIODIC REVIEW OF EXISTING RULES 

 
26 NCAC 05 .0201 SCOPE 
The purpose of this Section is to implement the existing rules review required by G.S. 150B-21.3A. 
 
Authority G.S. 150B-21.3A. 
 
26 NCAC 05 .0202 DEFINITIONS 
In addition to the definitions in G.S. 150B-21.3A and in Rule .0101 of this Chapter, for the purposes of this 
Section the following definitions apply: 

(1) "Determination" means a classification of a rule as  
(a) unnecessary; 
(b) necessary with substantive public interest; or 
(c) necessary without substantive public interest. 

(2) "Existing rules" means rules currently in the Code; effective; and not repealed, transferred, 
expired, or reserved. 

(3) "Report" means the report established pursuant to Rule .0206 of this Section. 
 
Authority G.S. 150B-21.3A. 
 
26 NCAC 05 .0203 DEADLINES 



 

(a)  The Commission shall submit via email to the rulemaking coordinator of an agency participating in the review 
a report containing its existing rules. Agencies shall have 10 business days after the report is sent to review it for 
accuracy and completeness.  An agency must notify the Commission staff via email at oah.rules@oah.nc.gov of 
any errors or missing rules within the 10 business days following the date the RRC sent the report. 
(b)  An agency must complete the report as set out in Rule .0206(b) of this Section. The agency shall then submit 
its initial report to the Office of Administrative Hearings at the above email address and OAH shall post the report 
within five business days of receipt. 
(c)  All final reports must be filed on or before the 15th day of the month for Commission review of the report at 
its meeting the following month. Commission counsel shall notify an agency if he or she intends to recommend 
reviewing this report at a later meeting. The Commission may delay reviewing a report until a later meeting if the 
workload of the Commission and its staff makes the review impracticable.  In the event the Commission delays 
reviewing a report, it shall notify the agency.  In rescheduling any review, the Commission shall consider the date 
on which the rules were filed with the Commission. 
(d)  All deadlines that require filing or notification as set forth in this Rule shall be by 5 p.m. on the business day 
of the deadline or the next business day following the deadline if the deadline falls on a non-business day. 
 
Authority G.S. 150B-21.3A. 
 
26 NCAC 05 .0204 EXTENSION OF TIME 
(a)  If the agency cannot meet the filing deadline schedule, the agency head may request an extension of time from 
the Commission.  The Commission shall consider the arguments of the agency and shall make the determination 
on a case by case basis, and consider the following: 

(1) the involvement of the agency in the review; 
(2) any illness or incapacity of the staff member assigned responsibility for submitting the report; 
(3) changes in composition to the agency or its staff that require delay in the review;  
(4) whether the agency received an unexpected volume of comments and requires additional time to 

respond; and 
(5) arguments against the delay by members of the public. 

(b)  An agency must provide sufficient justification for an extension of time.  A request merely citing time 
constraints to complete the review process shall be insufficient for an extension of time.   
 
Authority G.S. 150B-21.3A. 
 
26 NCAC 05 .0205 AGENCY REQUEST TO ADD UNNECESSARY RULES TO THE SCHEDULE 
(a)  If an agency designates a rule as unnecessary and places it on the current year schedule as set forth in G.S. 
150B-21.3A(e), it shall file written notice of this designation with the Commission. The agency shall request that 
the Commission consider this request at its next meeting. 
(b)  The Commission shall consider a request filed on or before the 15th day of the month at its meeting the next 
month and shall then place the rule or rules on the schedule.  The Commission shall notify the agency of the date 
the agency must submit the report to the Commission. 
 
Authority G.S. 150B-21.3A. 
 
26 NCAC 05 .0206 REPORT 
(a)  All agencies participating in the review shall use the report prepared by the Commission. 
(b)  The agency shall complete the following fields of the report prior to posting: 

(1) the initial agency determination; 
(2) whether a rule is necessary to implement or conform to federal law.  If it is, the agency must 

include a citation to that law in the report; and  
(3) the public comment period, which shall be no less than 60 days and begin upon posting on the 

agency's and the Office of Administrative Hearings' websites.  If the posting does not occur on 
the same day for both sites, the comment period shall begin upon posting on the second website. 

(c)  The agency shall post the report on its website continuously throughout the public comment period and accept 
comments on the initial determinations made by the agency in the report. 
(d)  The agency shall complete the following fields prior to submitting the report to the Commission: 

(1) all comments received.  The full text of all comments must be included with or attached to the 
report, although an agency may summarize the contents of similar comments to complete this 
field; 

(2) agency response to the merits of any public comment; and 
(3) the final agency determination for each rule. 

(e)  The agency must attach to the report a copy of every comment received. 



 

(f)  The agency must file the report with the Commission or have obtained an extension of time to file as set out in 
Rule .0204 of this section by the schedule deadline. 
(g)  The agency must submit a report with all fields completed along with all required attachments.  Reports that 
are not complete shall be considered not filed and shall be returned to the agency to complete.   
(h)  The agency shall submit the report to the Commission with one original of the document and the comments 
received.  The agency shall also submit an electronic version of the report, which must be compatible with or 
convertible to the most recent version of Microsoft Excel.  The electronic report shall be submitted via email at 
oah.rules@oah.nc.gov. 
 
Authority G.S. 150B-21.3A. 
 
26 NCAC 05 .0207 PUBLIC COMMENT 
(a)  For purposes of this Section, an agency shall accept public comments submitted to the agency via US Postal 
Service or other delivery service and electronic communication, including telefacsimile and email where available 
to the agency. 
(b)  The agency is required to send notice of the posting and public comment period to its interested persons 
mailing list maintained pursuant to G.S. 150B-21.2(d). 
(c)  Each agency must include on its website and in any notice sent to interested persons instructions on how a 
person may comment on the determination and to whom the comment should be directed.  These instructions shall 
include the definition of public comment in the statute, and inform commenters that in order for a comment to be 
considered by the Commission, the comment must address the content of the rule. 
 
Authority G.S. 150B-21.2(d); 150B-21.3A. 
 
26 NCAC 05 .0208 AGENCY RESPONSE TO PUBLIC COMMENT 
(a)  The agency shall address the substance of a public comment as defined in G.S. 150B-21.3A(a)(5). 
(b)  Agencies are not required to respond to the individual but must include its response to the merits of the public 
comment in the report submitted to the Commission. 
(c)  The Commission shall consider a report incomplete if the agency does not respond to the substance of the 
public comments and shall return the report to the agency. 
 
Authority G.S. 150B-21.3A. 
 
26 NCAC 05 .0209 EXEMPTION FROM THE PERIODIC REVIEW OF EXISTING RULES 
(a)  An agency requesting an exemption from the review pursuant to G.S. 150B-21.3A(d) may make an exemption 
request for an entire Section, Subchapter, Chapter, or Title of  rules if the entire Section, Subchapter, Chapter, or 
Title of  rules were adopted or amended within the previous 10 years prior to the review. 
(b)  The Commission shall not grant an exemption for individual rules. 
(c)  The agency head must make the request. 
(d)  If an agency head submits a request for exemption, the agency must post notice on its website and notify its 
interested persons mailing list maintained pursuant to G.S. 150B-21.2(d). 
(e)  The Commission shall post notice of the request on its website and notice of a public hearing at its meeting. 
(f)  The Commission shall conduct a public hearing to determine whether it is in the interest of the public to grant 
the waiver.  The Commission shall consider the following: 

(1) The arguments of the agency; 
(2) Public input; 
(3) Interests affected by the rule; and 
(4) Whether granting the waiver is within the public interest. 

(g)  If the Commission grants the waiver request, the Section, Subchapter, Chapter, or Title shall be removed from 
the current schedule and shall not be reviewed under this Section until the new review schedule is set. 
 
Authority G.S. 150B-21.3A. 
 
26 NCAC 05 .0210 AGENCY PRESENTATION TO THE COMMISSION 
When the agency's report is being reviewed, if a representative from the agency does not appear at the meeting and 
a question regarding the report is raised, the Commission shall defer the review to a subsequent Commission 
meeting. 
 
Authority G.S. 150B-21.3A. 
 
 



TITLE 26 – OFFICE OF ADMINISTRATIVE HEARINGS 
 
Notice is hereby given that the Rules Review Commission intends to adopt the rule cited as 26 NCAC 05 .0211. 
 
Link to agency website pursuant to G.S. 150B-19.1(c): http://www.ncoah.com/rules/ 
 
Proposed Effective Date: April 1, 2014 
 
Public Hearing: 
Date:  February 20, 2014 
Time:  11:00 a.m. or after the RRC meeting, whichever is later 
Location:  RRC Commission Meeting Room, 1711 New Hope Church Road, Raleigh, NC  27609 
 
Reason for Proposed Action:  The proposed adopted rule is to set the schedule by RRC for agencies to follow in the implementation 
of S.L. 2013-413.  This law amended the APA to add G.S. 150B-21.3A, the periodic review and expiration of existing rules.  This rule 
establishes the schedule for the initial review of existing rules.  
 
Comments may be submitted to:  Abigail M. Hammond, Rules Review Commission, 6714 Mail Service Center, Raleigh, NC  27699-
6714, phone (919)431-3076, email abigail.hammond@oah.nc.gov.   
 
Comment period ends:  All comments must be received by Thursday, March 20, 2014 at 10:00 a.m. 
 
Fiscal impact (check all that apply). 

 State funds affected 
 Environmental permitting of DOT affected 

 Analysis submitted to Board of Transportation 
 Local funds affected 
 Substantial economic impact (≥$1,000,000) 
 No fiscal note required 

 
CHAPTER 05 – RULES REVIEW COMMISSION 

 
SECTION .0200 - PERIODIC REVIEW OF EXISTING RULES 

 
 
26 NCAC 05 .0211 SCHEDULE 

(a)  The Commission shall review the report prepared for the identified portion of the Administrative Code on the month and year as 
set forth below: 
 

July 2014 August 2014 September 2014 October 2014 November 2014 
21 NCAC 23  
21 NCAC 37  
25 NCAC 01A 
25 NCAC 01B 
25 NCAC 01C 
25 NCAC 02  
03 NCAC 01  

04 NCAC 24 
21 NCAC 08  
21 NCAC 52  
24 NCAC 02  

02 NCAC 57  
04 NCAC 17  
15A NCAC 01A 
15A NCAC 01S 
18 NCAC 03  
18 NCAC 05  
21 NCAC 01  
21 NCAC 30  
21 NCAC 42  
21 NCAC 45  
 

15A NCAC 02T 
15A NCAC 02U 
15A NCAC 01G 
15A NCAC 02B 
15A NCAC 02H 

04 NCAC 14  
11 NCAC 14  
11 NCAC 18  
11 NCAC 20  
11 NCAC 21  
11 NCAC 22  
13 NCAC 08  
13 NCAC 10  
15A NCAC 12A 
15A NCAC 12B 
15A NCAC 12C 
15A NCAC 12D 
15A NCAC 12F 
15A NCAC 12G 
15A NCAC 12I 
15A NCAC 12J 
15A NCAC 12K 
15A NCAC 01H 
21 NCAC 20  
21 NCAC 21  
21 NCAC 28  
21 NCAC 69  

December 2014 January 2015 February 2015 March 2015 April 2015 
10A NCAC 45  
21 NCAC 02  

02 NCAC 09B 
02 NCAC 09C  

09 NCAC 03  
09 NCAC 06  

04 NCAC 08  
10A NCAC 05  

10A NCAC 13L 
10A NCAC 13M 



21 NCAC 14  
21 NCAC 62  

02 NCAC 09D  
02 NCAC 09E  
02 NCAC 09F  
02 NCAC 09G  
02 NCAC 09H  
02 NCAC 09J  
02 NCAC 09K  
02 NCAC 09M 
02 NCAC 09N 
02 NCAC 09O 
02 NCAC 38 
02 NCAC 43F 
02 NCAC 51 
02 NCAC 52A 
02 NCAC 52K  
02 NCAC 54 
10A NCAC 13A 
10A NCAC 13D 
10A NCAC 13G 
10A NCAC 14I 
15A NCAC 01F 

10A NCAC 97  
15A NCAC 02S 
21 NCAC 06  

10A NCAC 09  10A NCAC 13O 
10A NCAC 26A 
10A NCAC 26B 
10A NCAC 26D 
15A NCAC 02R 
15A NCAC 18D 
21 NCAC 11  
21 NCAC 32  

May 2015 June 2015 July 2015 August 2015 September 2015 
07 NCAC 04  
15A NCAC 08  
15A NCAC 18D  
17 NCAC 03  
17 NCAC 06  
 

04 NCAC 02R 
10A NCAC 21  
10A NCAC 22  
21 NCAC 50  
21 NCAC 61  

02 NCAC 20B 
02 NCAC 37  
02 NCAC 42 
02 NCAC 59A 
02 NCAC 59B 
02 NCAC 59C  
02 NCAC 59E 
02 NCAC 59F 
02 NCAC 59G 
02 NCAC 60A 
02 NCAC 60B 
15A NCAC 01I 
15A NCAC 09 
21 NCAC 60  
21 NCAC 63  

10A NCAC 13H 
10A NCAC 70I 
10A NCAC 70K 
19A NCAC 01  
19A NCAC 04  
19A NCAC 05  
19A NCAC 06  

04 NCAC 15  
10A NCAC 63  
15A NCAC 18C  

October 2015 November 2015 December 2015 January 2016 February 2016 
10A NCAC 40  
10A NCAC 47  
11 NCAC 11  
11 NCAC 19  
18 NCAC 01  
18 NCAC 04  
18 NCAC 13  
25 NCAC 01D 
06 NCAC 01 
06 NCAC 02 
06 NCAC 03 
06 NCAC 04  

10A NCAC 14J 
10A NCAC 46  
10A NCAC 48  
13 NCAC 15  
13 NCAC 20  
15A NCAC 12H 

15A NCAC 02Q 
15A NCAC 02D 
15A NCAC 07B 

01 NCAC 01  
01 NCAC 03  
01 NCAC 04  
01 NCAC 25  
01 NCAC 26  
10A NCAC 13P 
10A NCAC 26E 
10A NCAC 26F 
15A NCAC 04  
21 NCAC 18  
21 NCAC 29  

10A NCAC 10  
10A NCAC 89  
13 NCAC 07  
13 NCAC 12  

March 2016 April 2016 May 2016 June 2016 July 2016 
04 NCAC 01  
10A NCAC 17  
15A NCAC 01L 
15A NCAC 01N 
20 NCAC 01  
20 NCAC 04  
20 NCAC 07  

10A NCAC 13J 
10A NCAC 27A 
10A NCAC 27B 
10A NCAC 27D 
11 NCAC 06  
11 NCAC 13  
16 NCAC 01  
16 NCAC 02  
16 NCAC 03  
25 NCAC 01F 

01 NCAC 05  
10A NCAC 23  
10A NCAC 25  
21 NCAC 38  
26 NCAC 01 
26 NCAC 02 
26 NCAC 03 
26 NCAC 04 

04 NCAC 02S 
17 NCAC 01  
17 NCAC 09  
17 NCAC 10  
17 NCAC 11  
17 NCAC 12  

19A NCAC 02  

August 2016 September 2016 October 2016 November 2016 December 2016 
10A NCAC 06  
10A NCAC 67  
10A NCAC 68  

12 NCAC 01  
12 NCAC 02  
12 NCAC 03  

10A NCAC 39  
10A NCAC 43C 
10A NCAC 43E 

10A NCAC 14F 
15A NCAC 10F 
15A NCAC 10H 

01 NCAC 09  
01 NCAC 15  
01 NCAC 17 



10A NCAC 69  
10A NCAC 70A 
10A NCAC 70B 
10A NCAC 70C 
10A NCAC 70D 
10A NCAC 70E 
10A NCAC 70F 
10A NCAC 70G 
10A NCAC 70H 
10A NCAC 72  

12 NCAC 04  
12 NCAC 06  
21 NCAC 12  
21 NCAC 17  
21 NCAC 22  
21 NCAC 64  
25 NCAC 01E 
25 NCAC 01K 
25 NCAC 01L 
25 NCAC 01M 
25 NCAC 01N 
25 NCAC 01O 

10A NCAC 43G 
10A NCAC 43H 
10A NCAC 43I 
10A NCAC 43J 
18 NCAC 06  
18 NCAC 07  
18 NCAC 10  

20 NCAC 03  
20 NCAC 08  
20 NCAC 09  
20 NCAC 10  

01 NCAC 19  
01 NCAC 35  
08 NCAC 01  
08 NCAC 02  
08 NCAC 03  
08 NCAC 04  
08 NCAC 05  
08 NCAC 06  
08 NCAC 07  
08 NCAC 08  
08 NCAC 09  
08 NCAC 10  
08 NCAC 12  
08 NCAC 13  
11 NCAC 10   
11 NCAC 16   
14B NCAC 01   
14B NCAC 02   
14B NCAC 03   
14B NCAC 04   
14B NCAC 05    
14B NCAC 06   
14B NCAC 07  
15A NCAC 02A 
15A NCAC 02C 
15A NCAC 02E 

January 2017 February 2017 March 2017 April 2017 May 2017 
02 NCAC 48C  
02 NCAC 48D 
02 NCAC 48F 
02 NCAC 52B 
02 NCAC 52C  
02 NCAC 52D 
02 NCAC 52E 
02 NCAC 52F 
02 NCAC 52G 
02 NCAC 52H 
02 NCAC 52I 
02 NCAC 59D 
02 NCAC 59H 
10A NCAC 27E 
10A NCAC 27F 
10A NCAC 27H 
15A NCAC 05A 
15A NCAC 05B 
15A NCAC 05C 
15A NCAC 05F 
15A NCAC 05G 

04 NCAC 06  
10A NCAC 01  
15A NCAC 01D 
15A NCAC 01E 
25 NCAC 01H 
25 NCAC 01I 
25 NCAC 01J 

10A NCAC 71  
21 NCAC 04  
21 NCAC 31  

10A NCAC 27I 
10A NCAC 28A 
13 NCAC 14  
15A NCAC 01C 
15A NCAC 13A 
15A NCAC 13B 
15A NCAC 13C 
 

07 NCAC 01  
07 NCAC 02  
07 NCAC 03  
07 NCAC 05  
07 NCAC 06  
07 NCAC 07  
07 NCAC 08  
07 NCAC 09  
07 NCAC 10  
07 NCAC 11  
07 NCAC 12  
10A NCAC 13B 
12 NCAC 10  
 

June 2017 July 2017 August 2017 September 2017 October 2017 
04 NCAC 02T 
17 NCAC 05  
21 NCAC 25  
21 NCAC 26  

02 NCAC 29 
02 NCAC 31 
02 NCAC 39 
02 NCAC 53 
02 NCAC 58 
02 NCAC 43A 
02 NCAC 43B 
02 NCAC 43C  
02 NCAC 43D 
02 NCAC 43E 
02 NCAC 43G 
02 NCAC 43L 
02 NCAC 43M 
21 NCAC 54  
24 NCAC 01  
24 NCAC 03  

04 NCAC 12  
10A NCAC 70  
10A NCAC 70J 
10A NCAC 70L 
10A NCAC 70M 
10A NCAC 70N 
10A NCAC 70O 
12 NCAC 11  
21 NCAC 57  

04 NCAC 03  
10A NCAC 43A 
10A NCAC 43B 
10A NCAC 43F 

10A NCAC 13C 
10A NCAC 42  
10A NCAC 43D 
10A NCAC 44  
15A NCAC 02K 
18 NCAC 02  
18 NCAC 12  



November 2017 December 2017 January 2018 February 2018 March 2018 
01 NCAC 38  
01 NCAC 39  
01 NCAC 40  
01 NCAC 43  
01 NCAC 44  
10A NCAC 14 A 
10A NCAC 14G 
10A NCAC 14H 
11 NCAC 08  
14B NCAC 08  
14B NCAC 09  
14B NCAC 10  
14B NCAC 11  
14B NCAC 12  
14B NCAC 13  
14B NCAC 14  
21 NCAC 39  

10A NCAC 41A 
10A NCAC 41B 
10A NCAC 41D 
10A NCAC 41E  
10A NCAC 41F 
10A NCAC 41G 
15A NCAC 03  
15A NCAC 10B 
15A NCAC 10C 
 

10A NCAC 13F 
10A NCAC 28B 
10A NCAC 28C 
15A NCAC 07A 
15A NCAC 07H 
15A NCAC 07I 
15A NCAC 07J 
15A NCAC 07K 
15A NCAC 07L 
15A NCAC 07M 

04 NCAC 19  
15A NCAC 02L  
15A NCAC 02N 
15A NCAC 02O 
15A NCAC 02P 
 

21 NCAC 58 
21 NCAC 68  

April 2018 May 2018 June 2018 July 2018 August 2018 
10A NCAC 26C 
10A NCAC 27C 
10A NCAC 28D 
10A NCAC 28E 
11 NCAC 12  
15A NCAC 22  
15A NCAC 28  
21 NCAC 19  

01 NCAC 06  
01 NCAC 30  
13 NCAC 01  
13 NCAC 04  
13 NCAC 05  
13 NCAC 06  
13 NCAC 13  
13 NCAC 16  
13 NCAC 17  
13 NCAC 18  
13 NCAC 19  
21 NCAC 33  
21 NCAC 36  

21 NCAC 07  
21 NCAC 34  
21 NCAC 46  

19A NCAC 03  12 NCAC 07  
20 NCAC 02  
21 NCAC 48  
21 NCAC 65  
21 NCAC 66  

September 2018 October 2018 November 2018 December 2018 January 2019 
02 NCAC 09L 
02 NCAC 34 
04 NCAC 16  

10A NCAC 13K 
10A NCAC 41H 
17 NCAC 04  
18 NCAC 08  
18 NCAC 11  
21 NCAC 40  

10A NCAC 14C 
11 NCAC 05  
11 NCAC 07  
15A NCAC 18A 

10A NCAC 41C 
15A NCAC 01O  
15A NCAC 18B 
15A NCAC 18C 
15A NCAC 27  
15A NCAC 02G 
15A NCAC 02I 
15A NCAC 02J 
15A NCAC 10A 
15A NCAC 10D 
15A NCAC 10E 
15A NCAC 10G 
15A NCAC 10I 
15A NCAC 10J 
15A NCAC 10K 

02 NCAC 46 
02 NCAC 48A . 
02 NCAC 48B 
02 NCAC 52J 
02 NCAC 61 
11 NCAC 01  
11 NCAC 04  
11 NCAC 17  
15A NCAC 18A, 
Sections .0100,  
.0300 - .0900 and 
.3400 

February 2019 March 2019 April 2019 May 2019 June 2019 
04 NCAC 20  
21 NCAC 03  
21 NCAC 10  
21 NCAC 16 
21 NCAC 53  
21 NCAC 56  

12 NCAC 09  
17 NCAC 07  

15A NCAC 11  
15A NCAC 14  

04 NCAC 10  
10A NCAC 27G 

10A NCAC 14E 
10A NCAC 28F 
10A NCAC 28G 
10A NCAC 28H 
10A NCAC 28I 
10A NCAC 29C 
10A NCAC 29D 

 
(b)  The report shall be filed in accordance with Rule .0203 of this Chapter. 
 
Authority G.S. 150B-21.3A. 
 


	SECTION 1.  G.S. 150B-2 is amended by adding a new subdivision to read:
	SECTION 2.  G.S. 150B-21.4 reads as rewritten:
	"§ 150B-21.4.  Fiscal notes on rules.

	SECTION 3.(a)  G.S. 150B-21.2(c) reads as rewritten:
	SECTION 3.(b)  Part 2 of Article 2A of Chapter 150B of the General Statutes is amended by adding a new section to read:
	"§ 150B-21.3A.  Periodic review and expiration of existing rules.

	SECTION 3.(c)  G.S. 150B-19.2 is repealed.
	SECTION 3.(d)  If G.S. 150B-21.3A, as enacted by subsection (b) of this section, becomes law, the Rules Review Commission shall subject rules adopted by the Environmental Management Commission related to surface water quality and wetlands to review in...
	SECTION 4.  The Joint Legislative Administrative Procedure Oversight Committee shall undertake a study of the exemptions from rule making contained in G.S. 150B-1(d) and elsewhere in the General Statutes. For each exemption, the Committee shall evalua...
	TITLE 26 – OFFICE OF ADMINISTRATIVE HEARINGS
	Notice is hereby given in accordance with G.S. 150B-21.2 that the NC Rules Review Commission intends to adopt the rules cited as 26 NCAC 05 .0201-.0210.
	Agency obtained G.S. 150B-19.1 certification:
	OSBM certified on:      
	RRC certified on:      
	Not Required
	Link to agency website pursuant to G.S. 150B-19.1(c):  http://www.ncoah.com/rules/
	Proposed Effective Date:  March 1, 2014
	Public Hearing:
	Date:  January 16, 2014
	Time:  11:00 a.m. or after the RRC meeting, whichever is later
	Location:  RRC Commission meeting room, 1711 New Hope Church Rd., Raleigh, NC 27609
	Reason for Proposed Action:  The proposed adoptions are to set out the RRC procedures for agencies to follow in the implementation of S.L. 2013-413.  This law amended the APA to add G.S. 150B-21.3A, the periodic review and expiration of existing rules...
	Comments may be submitted to:  Joseph J. DeLuca, OAH/Rules Review Commission, 6714 Mail Service Center, Raleigh, NC 27699-6714, phone (919) 431-3081, fax (919) 431-3104, email joe.deluca@oah.nc.gov.
	Comment period ends:  February 14, 2014
	Fiscal impact (check all that apply).
	State funds affected
	Environmental permitting of DOT affected
	Analysis submitted to Board of Transportation
	Local funds affected
	Substantial economic impact (≥$1,000,000)
	No fiscal note required by G.S. 150B-21.4

	CHAPTER 05 – RULES REVIEW COMMISSION
	SECTION .0200 - PERIODIC REVIEW OF EXISTING RULES
	26 NCAC 05 .0201 SCOPE
	The purpose of this Section is to implement the existing rules review required by G.S. 150B-21.3A.

	26 NCAC 05 .0202 DEFINITIONS
	In addition to the definitions in G.S. 150B-21.3A and in Rule .0101 of this Chapter, for the purposes of this Section the following definitions apply:

	26 NCAC 05 .0203 DEADLINES
	(a)  The Commission shall submit via email to the rulemaking coordinator of an agency participating in the review a report containing its existing rules. Agencies shall have 10 business days after the report is sent to review it for accuracy and compl...
	(b)  An agency must complete the report as set out in Rule .0206(b) of this Section. The agency shall then submit its initial report to the Office of Administrative Hearings at the above email address and OAH shall post the report within five business...
	(c)  All final reports must be filed on or before the 15th day of the month for Commission review of the report at its meeting the following month. Commission counsel shall notify an agency if he or she intends to recommend reviewing this report at a ...
	(d)  All deadlines that require filing or notification as set forth in this Rule shall be by 5 p.m. on the business day of the deadline or the next business day following the deadline if the deadline falls on a non-business day.

	26 NCAC 05 .0204 EXTENSION OF TIME
	(a)  If the agency cannot meet the filing deadline schedule, the agency head may request an extension of time from the Commission.  The Commission shall consider the arguments of the agency and shall make the determination on a case by case basis, and...

	26 NCAC 05 .0205 AGENCY REQUEST TO ADD UNNECESSARY RULES TO THE SCHEDULE
	(a)  If an agency designates a rule as unnecessary and places it on the current year schedule as set forth in G.S. 150B-21.3A(e), it shall file written notice of this designation with the Commission. The agency shall request that the Commission consid...
	(b)  The Commission shall consider a request filed on or before the 15th day of the month at its meeting the next month and shall then place the rule or rules on the schedule.  The Commission shall notify the agency of the date the agency must submit ...

	26 NCAC 05 .0206 REPORT
	(a)  All agencies participating in the review shall use the report prepared by the Commission.
	(b)  The agency shall complete the following fields of the report prior to posting:
	(1) the initial agency determination;
	(2) whether a rule is necessary to implement or conform to federal law.  If it is, the agency must include a citation to that law in the report; and
	(3) the public comment period, which shall be no less than 60 days and begin upon posting on the agency's and the Office of Administrative Hearings' websites.  If the posting does not occur on the same day for both sites, the comment period shall begi...

	(c)  The agency shall post the report on its website continuously throughout the public comment period and accept comments on the initial determinations made by the agency in the report.
	(d)  The agency shall complete the following fields prior to submitting the report to the Commission:
	(1) all comments received.  The full text of all comments must be included with or attached to the report, although an agency may summarize the contents of similar comments to complete this field;
	(2) agency response to the merits of any public comment; and
	(3) the final agency determination for each rule.

	(e)  The agency must attach to the report a copy of every comment received.
	(f)  The agency must file the report with the Commission or have obtained an extension of time to file as set out in Rule .0204 of this section by the schedule deadline.
	(g)  The agency must submit a report with all fields completed along with all required attachments.  Reports that are not complete shall be considered not filed and shall be returned to the agency to complete.
	(h)  The agency shall submit the report to the Commission with one original of the document and the comments received.  The agency shall also submit an electronic version of the report, which must be compatible with or convertible to the most recent v...

	26 NCAC 05 .0207 PUBLIC COMMENT
	(a)  For purposes of this Section, an agency shall accept public comments submitted to the agency via US Postal Service or other delivery service and electronic communication, including telefacsimile and email where available to the agency.
	(b)  The agency is required to send notice of the posting and public comment period to its interested persons mailing list maintained pursuant to G.S. 150B-21.2(d).
	(c)  Each agency must include on its website and in any notice sent to interested persons instructions on how a person may comment on the determination and to whom the comment should be directed.  These instructions shall include the definition of pub...

	26 NCAC 05 .0208 AGENCY RESPONSE TO PUBLIC COMMENT
	(a)  The agency shall address the substance of a public comment as defined in G.S. 150B-21.3A(a)(5).
	(b)  Agencies are not required to respond to the individual but must include its response to the merits of the public comment in the report submitted to the Commission.
	(c)  The Commission shall consider a report incomplete if the agency does not respond to the substance of the public comments and shall return the report to the agency.

	26 NCAC 05 .0209 EXEMPTION FROM THE PERIODIC REVIEW OF EXISTING RULES
	(a)  An agency requesting an exemption from the review pursuant to G.S. 150B-21.3A(d) may make an exemption request for an entire Section, Subchapter, Chapter, or Title of  rules if the entire Section, Subchapter, Chapter, or Title of  rules were adop...
	(b)  The Commission shall not grant an exemption for individual rules.
	(c)  The agency head must make the request.
	(d)  If an agency head submits a request for exemption, the agency must post notice on its website and notify its interested persons mailing list maintained pursuant to G.S. 150B-21.2(d).
	(e)  The Commission shall post notice of the request on its website and notice of a public hearing at its meeting.
	(f)  The Commission shall conduct a public hearing to determine whether it is in the interest of the public to grant the waiver.  The Commission shall consider the following:
	(1) The arguments of the agency;
	(2) Public input;
	(3) Interests affected by the rule; and
	(4) Whether granting the waiver is within the public interest.

	(g)  If the Commission grants the waiver request, the Section, Subchapter, Chapter, or Title shall be removed from the current schedule and shall not be reviewed under this Section until the new review schedule is set.

	26 NCAC 05 .0210 AGENCY PRESENTATION TO THE COMMISSION
	When the agency's report is being reviewed, if a representative from the agency does not appear at the meeting and a question regarding the report is raised, the Commission shall defer the review to a subsequent Commission meeting.
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