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Black Box of
State
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Review

" What Did We Study, and Why?

« State-Level Regulatory Review & Regulatory Impact Analyses
* 120+ Surveys & Primary Materials from 52 Jurisdictions
¢ Goals: Paper & Practice; Comprehensive; Updated

" What is Regulatory Review?
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Is the rule: legal, responsive,
efficient, and fair?
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‘ History of State Regulatory Review

< 1930 1940 1950 1960 1970 1980 1990 2000 >

‘ History of State Regulatory Review

* The Rise and Fall of the
Legislative Veto

e Death?: Alaska, Connecticut,
Kansas, Michigan, Missouri,
Montana, New Hampshire, New
Jersey, Oregon, West Virginia,
Kentucky, Tennessee, Virginia

« Reprieve: Idaho, Wisconsin,
North Carolina; Illinois, North
Dakota

 Revival: Michigan, South
Dakota, Connecticut, lowa,
Nevada, New Jersey

« Creative Revival: West Virginia,
Colorado, Tennessee




‘ History of State Regulatory Review

« Influence of Model Rules
* MSAPA: Original & 1981
¢ 2010 MSAPA Revision
* Model RFA and SBA’s “Successful” Advocacy
* 44 states full or partial, through legislation or EO
« Refinements and additions every year
« But is this the whole story?
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‘ Why Do Regulatory Review?

’ Rationality,
Workability

Accountability,

Transparency

‘ Why Do Regulatory Review?

« Cons: Resources, data, expertise, delays
« Empirical Evidence of Effects: New Jersey, Colorado, Perception
o Alternative: increase transparency and legitimacy?

* Open question: would better quality change effects?




‘ How to Structure Regulatory Review?
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‘ How to Structure Regulatory Review?

(sunsets)

d How to Structure Regulatory Review?

All Impacts:
Env., Health,
Econ., Etc.

Classes of
Citizens or

Businesses

Government
Revenue




‘ Regulatory Flexibility Analyses

« Reality Doesn’t Match Official Story
« “Partial” statutes may have practically no requirements
« Some review offices were never active
« Some review offices have become inactive
« Some key positions at SBA remain unfilled under Obama

‘ Regulatory Flexibility Analyses

 Reality Is Somewhat Different
o Are RFAs a Good Idea?
¢ Good use of limited resources?
« Washington, Utah limit application of full analysis
* Do small businesses need protection?
« Exemptions “without limitation”?
« Delaware, Wisconsin, Michigan require consideration of
cost of exemptions
« Rhode Island, Vermont require consistency with healthy,
safety, and environmental welfare

‘ Guiding Principles

Table 4 Number of States Achieving Each Guiding Principle
Principle #1 Reasonable Requirements Given Resources: 11 states
Principle #2 | Structure Calibrates Rules, Does Not Just Check Them: 11 states

Principle #3 | Protection Against Delaying or Deterring Rules: 19 states

Principle #4 | Review is Exercised Consistently, Not Ad Hoc: 30 states

Principle #£5 Review Is Guided by Substantive Standards: 18 states

Principle #6

Review Promotes Inter-Agency Coordination: 5 states

Principle #7 | Review Con

nbats Agency Inaction: 13 states

Principle #8 | Review parency and P pation: 20 states

Principle #9 Periodic Review is Guided by Substant standards: 18 states

Principle #10 | Periodic Review is Balanced and Consi

: 4 states

Principle £11 | Analysis Treats Costs and Benefits Equally: 11 states

Principle #12 | Analysis Is Integrated into Decisionmaking: 14 states

Principle #13 | Analysis Focuses on M: Jet By

7 states

Principle £14 | Analysis Considers a Range of # ives: 14 states

Principle #15 | Analysis Includes a Balanced Distributional Assessment: 7 states




" : Guiding Principle Grades

Table 3 Guiding Principles Grade
A | 0 states
B+ | 1 state

| 2states
B- 4 stales
C+ | 6 states
C | 10 states

| 2 states
Dr St
D 13 states
- 7 states

" Recommendations

Step-by-Step Recommendations
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" : Problems in Transparency

e Public does not know/understand
regulatory review structure
« Agencies/rule writers/rule reviewers do not
know/understand
» Public does not have access to key
regulatory review documents and to most
regulatory impact analyses
® Agencies/rule writers/rule reviewers do not
have access
e Public has access only to
perfunctory/meaningless analyses

« E.g, one Maryland small business statement
read: “The proposed action has a meaningful
economic impact on small business.”




' Final Thoughts

« Constantly Changing Landscape

« Florida, Maine, New Mexico; also, Federal

« Poll: Is your state now (or in last 3 months) looking at revisions?
e Inter-State Collaboration and Association

« Poll: Would rule writers and reviewers benefit from more avenues to
learn/share/collaborate with other states?

« Poll: Could the ACR expand more into regulatory review and reach out
to rule reviewers (enter a “check”), or should a new professional
association be dedicated to this topic (enter an “x”)?

« Poll: What should such an expanded or new association prioritize:
training and education (enter a “check”), research into best practices
(enter an “x”), or some other goal, like professional networking (leave
blank)?

' Final Thoughts

¢ Questions?

« Please feel free to contact me with specific questions about
reforming the regulatory review structure of your state:
jason.schwartz@nyu.edu




