	State Office of Administrative Hearings and Rules (SOAHR)


Executive Reorganization Order No. 2005-1 (MCL 445.2021) gives SOAHR rule promulgation authority as follows:

Executive Reorganization Order No. 2005-1, MCL 445.2021 states:

Section II-B.  As a Type I Agency, the State Office of Administrative Hearings and Rules shall exercise its prescribed powers, duties, responsibilities, functions, and any rule-making, licensing and registration, including the prescription of any rules, rates, and regulations and standards, and adjudication independently of the Director of the Department of Labor and Economic Growth.

Section III-A.  Except as otherwise provided in Sections II.G, II.H, and IV, all authority, powers, duties, functions, responsibilities, rule-making authority, personnel, equipment, and budgetary resources of a Department or Agency involved in any of the following activities related to administrative hearing functions are transferred to the State Office of Administrative Hearings and Rules:

i. The conduct or handling of administrative hearings by a Hearing Officer, including, but not limited to, a Contested Case hearing or the hearing portion of a Contested Case, under the Administrative Procedures Act of 1969, 1969 PA 306, MCL 24.201 to 24.328.

ii. The designation, authorization, appointment, or selection of Hearing Officers.

iii. The development, writing, and submission of any proposal for decision or report following an administrative hearing by a Hearing Officer.

iv. The functions related to administrative hearings performed by a Hearing Officer or other individual such as staff support for hearings or Hearing Officers, or the management or administration of hearings or Hearing Officers.

Administrative Rules Process in a Nutshell
	Request for Rulemaking (RFR)
	Requests to commence rulemaking can come from professional boards/commissions, the department, or the public.  The RAO sends it electronically to SOAHR.


I. (
	Draft Rules
	· Board/commission (and department) approves; Regulatory Affairs Officer (RAO) of department/agency approves.

· SOAHR approves (legality/policy); sends to LSB.

· LSB edits and returns to SOAHR; SOAHR returns to department/agency for correction.


II. (
	Public Hearing
	· Regulatory Impact Statement (the “why” and "$" document) is approved by the RAO and sent to SOAHR for review and approval.

· Public hearing notice sent by RAO to SOAHR.

· Newspaper ads (hearing notice secured by RAO).

· Michigan Register (SOAHR publishes notice).
· Court reporter (secured by RAO).

· Public comment period beyond hearing noted.


(
	Draft Rules
	· Board/commission (and department) approves.

· LSB edits and has 21 days to certify for form.

· SOAHR legally certifies (and can also certify for form if LSB did not complete the task in 21 days).


(
	Joint Committee on Administrative Rules (JCAR) - The 1-stop in the legislature
	· The rules must be submitted to JCAR within one year from the hearing.

· JCAR report summarizes changes made after hearing.

· JCAR has 15 session days to meet and object.


I. (
	Department/Agency Adopts the Rules
	· Department director adopts if Type II.

· Agency/commission adopts if Type I.

· Rules filed by SOAHR with MDOS Great Seal after JCAR clock expires, unless JCAR has filed a notice of objection, which gives them 15 more session days to pass rules-stopping legislation and present it to the Governor.


Rules become effective immediately upon filing or at a later date specified in the rules [MCL 24.247(1)].
Emergency rules (1 week)
MCL 24.248 provides in part that, “[I]f an agency finds that preservation of the public health, safety, or welfare requires promulgation of an emergency rule without following the notice and participation procedures required by sections 41 and 42 and states in the rule the agency’s reasons for that finding, and the Governor concurs in the finding of emergency, the agency may dispense with all or part of the procedures and file in the Office of the Secretary of State the copies prescribed by section 46 indorsed as an emergency rule.”  

The emergency rule is effective on filing and remains in effect until a date fixed in the rule or 6 months after the date of its filing, whichever is earlier. The rule may be extended once for not more than 6 months by the filing of a governor's certificate of the need for the extension with the Office of the Secretary of State before expiration of the emergency rule.  A department or agency may wish to commence with permanent rulemaking concurrently during the time in which the emergency rule is in place.  

Correcting “Obvious Errors” (1 day)
MCL 24.256 provides in part that “the State Office of Administrative Hearings and Rules may correct in the publications obvious errors in a rule when requested by the promulgating agency to do so.” [sic]

Rescissions of obsolete rules (3 weeks)
MCL 24.244(1) states:

“(1) Sections 41 and 42 (the requirements for the Regulatory Impact Statement, holding a public hearing, and submission/review by JCAR) do not apply to an amendment or rescission of a rule that is obsolete or superseded, or that is required to make obviously needed corrections to make the rule conform to an amended or new statute or to accomplish any other solely formal purpose, if a statement to that effect is included in the legislative service bureau certificate of approval of the rule.”

